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In the United States District Court for the Southern

District of California, Central Division

No. 17831—BH

JACK W. S. FAKNELL and ELISABETH PAT-
TEE FARNELL,

Plaintiff,

vs.

GEORGE WESLEY STONE, HILDEGARDE
W. STONE,

Defendants.

PETITION FOR REMOVAL OF THE ABOVE-
ENTITLED CAUSE TO THE UNITED
STATES DISTRICT COURT FOR THE
SOFTHERN DISTRICT OF CALIFORNIA,
CENTRAL DIVISION, FROM THE SU-

PERIOR COURT OF LOS ANGELES
COUNTY, IN THE STATE OF CALIFOR-
NIA

George Wesley Stone and Hildegarde W. Stone,

petitioners herein and the defendants above named,

show:

I.

A civil action has been conunenced and is now

])ending in the Superior Court of Los Angeles

County, Burbank branch, in the State of California,

wherein Jack W. S. Farnell and Elisabeth Pattee

Famell are plaintiffs and petitioners are defend-

ants, which action is designated by general number

Bur C 820 and is hereinafter sometimes leferred to

as "said action No. 820."
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II.

Said action No. 820 is a civil action of which the

United States District Courts have original juris-

diction, in that said action is one wholly between

citizens of different states and involves an amount

in controversy in excess of $3,000.00, exclusive of

interest and costs. [2*]

III.

Petitioners seek removal of said action No. 820

to this court upon the ground and for the reason

that this action involves a controversy which is

wholly between citizens of different states, in that

plaintiffs were, at the time of the commencement

of said action and still are citizens of the State of

California, residing at 13751 Mulholland Drive, Los

Angeles 24, in said state of California, and that

petitioners, the defendants in said action, were at

the time of the commencement thereof and still are

citizens of the state of New York, residing at 506

Bay 5th Street, Babylon, Long Island, in said state

of New York, and not residents or citizens of the

State of California.

IV.

A copy of the complaint and summons in said

action No. 820 is attached hereto, marked Exhibit

"A" and made a ])art hereof and incorporated

herein as though fully set out at length herein.

V.

The matter in controversy in said action No. 820

at tlu^ commencement of said action an^l at the

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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present time exceeds the sum or value of $3,000.00,

exclusive of interest and costs.

VI.

Said action No. 820 was commenced on the 14th

day of January, 1955, and an attempt to serve

process therein on petitioners and defendants was

made on January 19, 1955, by having: a copy of the

summons and complaint therein served personally

on defendants at their residence; petitioners and

defendants allege, however, that the service thereof

was of no legal effect and subject to a motion to

quash, which said motion to quash will be made by

petitioners herein immediately upon the filing of this

said petition for removal.

VII.

Petitioners hei'cwith present a good and sufficient

bond, as provided by statute, conditioned that peti-

tioners will pay all costs [3] and disbursements in-

curred by reason of the I'emoval proceedings should

it be determined that the case was not removable

or was improperly removed.

Wherefore, petitioners pray that the said action

Xo. 820 may be removed from said state court into

this court for trial and determination; that this

court accept said bond and make and enter an order

of removal of said action No. 820.

Dated: January 31, 1955.

/s/ WM. JEROME POLLACK,
Attorney for Petitioners.

Duly verified. [4]
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EXHIBIT A

In the Superior Court of the State of California

in and foi- tbr County of Los Angeles

No. Bur. C 820

JACK W. S. FxVRNELL and ELISABETH
PATTEE FARNELL,

Plainti:ffs,

vs.

GEORGE WESLEY STONE and HILDEGARDE
W. STONE,

Defendants.

Action brought in the Superior Court of the

County of Los Angeles, and Complaint filed in the

Office of the Clerk of the Superior Court of said

County.

SUMMONS

The People of the State of California Send

Greetings to: George Wesley Stor^e and Hilde-

garde W. Stone, Defendants.

You are directed to appear in an action brought

against you b}^ the above-named plaintiffs in the

Superior Court of the State of California, in and

for tlie County of Los Angeles, and to answer the

C()ini)laint therein within ten days after the service

on you of this Summons, if served within the County

o!' Ijos Angeles, or within thirty days if served
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elsewhere, and you are notified that unless you

appear and answer as above required, the plaintiffs

will take judgment for any money or damages de-

manded in the Complaint, as arising upon contract,

or will apply to the Court for any other relief de-

manded in the Complaint.

Given under my hand and seal of the Superior

Court of the County of Los Angeles, State of Cali-

fornia, this 14th day of January, 1955.

[Seal] HAROLD J. OSTLY,
County Clerk and Clerk of the Superior Court of

the State of California, in and for the County

of Los Angeles.

By N. E. WOODELL,
Deputy.

Appearance: "A defendant ap])ears in an action

when he answers, (k^niurs, or gives the plaintiff writ-

ten notice of his appearance, or when an attorney

gives notice of ap])earance fo)* him." (Sec. 1034

C.C.P.)

Answers or dciiiniMcrs must Ix' in wi'iting, in U)vm

pursuant to rule of court, accompained with the

necessary fee and filed with the clerk. [5]



8 George Wesley Stone, et ux.

[Title of Superior Court and Cause.]

COMPLAINT
(Quiet Title)

Now Come the Above-Named PlaintifL's and for

Cause of Action Against the Above-Named

Defendants, Allege

:

I.

That the plaintiffs are the owners in fee of the

residential real property situated in the County of

Los Angeles, State of California, described by

street and number as 13751 Mulholland Drive,

Beverly Hills, California, and more particularly

descri1)ed as follows, to wit:

That portion of Lot 1107 of Tract 1000 as

per map recorded in Book 19, Page 33 of

maps, in the office of the County Recorder of

said county, described as follows:

Beginning at the Southwesterly corner of the

land described in the deed to Fritz Brosch, et al.,

recorded July 25, 1941, as Instrument No. 106,

in Book 18602, Page 274, Official Records of

said county, said Southeasterly' cornier being a

point on a curve concave Southeasterly, in the

Northerly line of Mulhohand Highway, 200 feet

wide as established by the City Engineer of

said city, having a radius of 600 feet a radial

line to said point bears North 32° 00' 00'' West;

thence [7] Northeasterly along said curve in

said Northerly line through a central angle

of 18° or 19" n distance of 188.73 feet; thence
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North 12° 2r West 93.83 feet; thence South 72°

33' West 248.24 feet to the Southwesterly line of

said land of Brosch, et al. ; thence South 42°

51' 01" East 123.55 feet to the point of begin-

ning.

II.

That the defendants herein claim some right, title,

interest, estate or lien in or to the above-described

real property adverse to plaintiffs, which said ad-

verse claims are without right and are null and

void, and said defendants have no right, title, interest,

estate or lien in or to the above-described real

property or any part thereof.

By Way of Further Complaint, These Plaintiffs

Allege

:

I.

That plaintiffs are and at all times herein men-

tioned were husband and wife and now reside at

13751 Mulholland Drive, Beverly Hills, California.

II.

That at all times herein mentioned defendants

vrere and now are husband and wife, that at the

time of the sale hereinafter mentioned and de-

scribed, they resided at the address herein next

above given but they now reside in the State of

Xew York.

III.

That on or about the 8th day of October, 1953,

the defendants offered to sell to the plaintiffs the

defendants' residential real property described by
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street and number as 13751 Mulholland Drive,

Beverly Hills, California, situated in the County of

Los Angeles and the aforesaid state and more par-

ticularly described as set out hereinabove, and in

making this offer the defendants stated, repre-

sented and alleged to plaintiffs regarding said

property as follows:

1. That defendants were the owners in fee of

the said residential property

;

2. That the improvements thereon consisted of

a main residence, a three-car carport, a furnished

g-uest house, a cesspool and septic tank, a swimming

pool, walks, driveways, landscaping and other ap-

purtenances, [8] all of which were on the land here-

inabove described and were part and parcel of de-

fendants ' residential property owned by them in fee.

3. That the said residential property was well

worth the price asked by defendants, namely, the

sum of $38,000.00

;

4. That defendants would sell the said property

to plaintiffs for the sum of $38,000.00 on the follow-

ing terms and conditions:

(1) The total purchase price of $38,000.00;

(2) A cash down payment of $6,500.00;

(3) An assignment of a note in the face amount

of $5,250.00 carrying interest at the rate of 7% per

annum on the un])aid balance, payable full on or

l)efore April 15, 1955, and s(K'ured by a second

trust deed on the former home of the ijlaintiffs;



vs. Jack W. S. Farnell, et ux. 11

(4) The assumption of the obligation to pay and

discharge a note secured by a first trust deed on

the subject property, the balance of which was then

the sum of $15,083.64;

(5) A note in the smn of $11,166.36, payable

at the rate of $85.00 or more per month until March

5, 1955, and thereafter at the rate of $100.00 or

more per month, together with 6% interest on the

unpaid balance made by plaintiffs, payable to de-

fendants, and secured by a second trust deed on

the subject property hereinabove descnbed;

(6) The defendants, as Sellers, Avould at their

cost, furnish plaintiffs, as Buyers, a policy of title

insurance in a reputable title insurance company.

IV.

That the statements and ]'e])resentation numbered

1, 2 and 3 in paragraph III next hereinabove made

by said defendants, as aforesaid, were each and

every one of them false and fraudulent at the time

they were made, and were either known by said

defendants to l>e false or fraudulent when they

made them, or, in making said statements and

representations, said defendants assumed to and

intended to, and did, convey to the plaintiffs the

impression that they had actual knowledge of the

matters so stated and represented, when said de-

fendants were, at the time, conscious that they had

no such knowledge, [9] and were then informed and

knew of the facts and circumstances sufficient to
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cause them to suspect the falsity thereof, which

facts and circumstances were unknown to the plain-

tiffs and which said defendants suppressed and con-

cealed from said plaintiffs ; and that said statements

and representation were made by said defendants

with the intent that plaintiffs should act in reliance

thereon.

V.

Tliat the plaintiffs did entirely, completely and

implicitly believe and rely upon each of said repre-

sentations and statements so made by said defend-

ants without the means of knowing their falsity;

that plaintiffs were entitled to reh^ upon said repre-

sentations and statements and solely and only by

reason of such l^elief and reliance on the part of

plaintiffs on each and every of said statments and

representations made, plaintiffs did accept defend-

ants offer set out in paragraph III hereinabove

and did purchase such residential real property

from defendants.

VI.

That on the 2nd day of December, 1953, a sale

escrow w^as opened at the West Hollywood Branch

of the Bank of America N. T. & S. A. for the con-

summation of the sale of said property by defend-

ants and the purchase thereof by plaintiffs. That

a tru(^ and exact coi)y of the escrow instructions and

of ihe closinsi' statement thereof are mai-ked re-

specti\ely Exhibit "A" and Exhibit ''B," attached

hereto and made a i^art hereof.
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YII.

That through said escro^Y, title to the said prop-

erty passed to plaintiffs on the 22nd day of Decem-

ber, 1953, and the said sales escrow closed on or

about the 30th day of December, 1953, plaintiffs

having gone into occupation of and having taken

possession of said residential property on or about

the 8th day of December, 1953.

VIII.

That thereafter, plaintiffs employed an architect

to make plans for additions to the main residence

on said property and in the course thereof employed

D. P. Jones, a licensed land surveyor of the firm

of Pafford, Jones & [10] White, Hollywood, Cali-

fornia, to make a survey of the property. This survey

was completed on xVugust 11, 19,54.

IX.

That the said survey disclosed and plaintiffs for

the first time learned that the boundary line of the

j)roperty hereinabove described and sold by defend-

ants and purchased l)y plaintiff's, ran through the

main residence, and north of the guest house, leav-

ing one-third of the main residence, all of the three-

car carport, all of the furnished gniest house, all of

the cessi30ol and septic tank and portions of the

Avalks and driveways and of the landscaping and

other appurtenances, entirely off plaintiffs' prop-

erty and on Mulholland Drive, pioperty belonging

to the Citv of Los Angeles.
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X.

That defendants at the time of the sale herein-

above mentioned, knew the facts set out in para-

graph IX next hereinabove, and they falsely and

fraudulently represented to plaintiffs that all of

said improvements were on their land and that in

said sale defendants transferred good and valid title

thereto to plaintiffs. That in truth and in fact,

defendants did not own and in said sale did not and

could not transfer to plaintiff's title to the land on

which stood and was located the said improvements

hereina])ove mentioned to wit: The South one-third

of the main residence, all of the three-car carport,

all of the furnished guest house, all of the cesspool

and septic tank and portions of the walks and drive-

ways and of the landscapes and other appurte-

nances.

XI.

That defendants falsely and fraudulently repre-

sented to plaintiffs that their residential property

being sold by defendants to plaintiffs was well worth

the purchase price of $38,000.00; that in truth and

in fact the said residential property was not worth

more tlian $18,000.00.

XII.

That had plaintiff's known the falsit}^ of defend-

ants' representations as set out and specified here-

inaliove, they would not have purchased the said

property. [11]
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For a Further, Separate and Distinct Cause of Ac-

tion, Plaintiffs Allege as Follows:

I.

Plaintiffs refer to paragraphs I to XI, inclusive,

in this complaint next hereinabove set forth and by

said reference incorporate and replead said para-

graphs herein with the same force and effect as if

repeated hereat verbatim.

TI.

That had said real property been as represented

by defendants it would have been worth the sum of

$38,000.00, but in truth and in fact it was reason-

ably worth only the sum of $18,000.00 and no more.

III.

That as a direct and proximate result of defend-

ants' false and fraudulent representations as afore-

said, plaintiffs were damaged in the sum of $20,-

000.00.

Wherefore, Plaintiff's pray the judgment of this

court decreeing that

:

1. Defendants have no right, title, interest, estate

or lien in or to the said real property described

hereinabove

;

2. That title of }jlaintiff's in and to said real

property ))e quieted as against the defendants and

that the second trust deed given by plaintiffs to

defendants, copy of which is marked Exhibit ''C
and annexed hereto and made a part hereof, and
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the note secured thereby, be cancelled, vacated and

declared void, or that the record thereof be can-

celled and annulled;

3. That plaintiffs be awarded judgment of dam-

ages against defendants in the amount of $20,000.00

subject to deduction for balance due on note secured

by second trust deed given by plaintiffs to defend-

ants when the same is cancelled;

4. x\nd for costs of coui't incurred herein; and

5. For such other and further relief as to the

court shall seem meet, just and proper in the
II

premises. i

G. V. CUTLER,
Attorney for Plaintiffs. [12]
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„„„i.,i ,h.,c,„ SlfMture of either bvyer on say fonkor iaetncttma or mrftmrmlm aluUkM bMh.

You are to cause no examination or report to be made on state, county or city taxes, eilher real or personal, or state corporation taxes for the year

staled in paragraph (

1

) above prior to date first instalment payments are due and payable, and you art to order no special tax report except as herein

otherwise specifically instructed

AS A USMORANOUM B£TW££N PAATISS: SoUere agrees to vacate poeeeselont close of
••«'«»Wfl,v„ i,.ie p..i,cv >,. beaeflciary of first trast dee4

I 'nur, Bote k trust deod !«<• Jack W. S. FarMU and Uisaketk Pattee FaraeU, kis wife.

I ".."..,!.., In, r, , deed and trust deed > buyer's ,„„™ („ ^nj

AS A MEMORANDUU BETWt^N S£LL£AS AND BUT£RS AND ESCROW HOUJEA HAS NO
CONCE&N WHATEVER lU.a£WirH: (i) SeUer warrants that the guest house wlU be leased
under a written lease for a firm term of 1 year at a rental of |i75. 00 per month sUrtlng
December 1.19S3 and continuing until U-i-54; Sailer warrants that said guest house may be
leased without violating any law, ordinance or regulation of any competent public authority,
and in the event the tenant vacates the premises at any time during the 12 month following
expiration of the one year lease, buyere are permitted by sellers to pay Interest only, on the
second trust deed obligation for as many months as during said U months the guest house shall
remain tenantless. If you are handed any purported leases you will forward one each to

1 1„„ ,,„ ,^,,„,j,,,. ,,, ,, . , ,„„,,„, ,,,,.,,1 ,

Memorandum 4:Selier agrees to return to buyers ''any
note and trust Med executed by ^yycrs themselves prior to maturity in exchange for a note and
tru^.^adMsaid Lot 10, Tract lc292. executed.,

„
by Any porpoRed b«7er~Dr«attf p roperty aad to
request reconveyance as to first mentioned 2ad

T»t*ltrtiAi deed. TM13 MEMORANDUM Twfers to BOt^iil"
secured by Trust Deeds As to Lot lo. Tract 18292
LA Ctaihtr««p^ Book «2, Pag* 23, «. '^^^' '""

Elisabeth Pardee ramall HO26506
1026 N. Sweetaer. Los Angelee

(..r my accoiinl any inslrumrnli jrrruinit ti. mr and ihc Mim .rf .< 6, 500. 00,

•OUor «cr„« fcr and

H"p>'c (deed is prepared)

,
Coirl „,„„„,

2 Ma,Khe.i< >o mc .. 20-48 -207th St. , Queens Village 2tj. I^ong Island. New Tork.
Signature on any further instructions or approvals by sither selsr shal bind both.

Obtain beneficiary'* statement from your Slauson and Avalen Baanch for uss in escrow.
U title company cannot find first half taxes paid, hold sum sufficient to coeer such 1st.

half taxes until title company reports the payment.

HUdegarde w. SlMW s.,na.u,. Oaorge Wesley Staaa
owinn MulhoUand Drive. Lee Aiwelee,

Addrc, _CaL^ST 45313
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Mnnk 0f America
NATIONAL S^Vt^'yg ASSOCIATION

Wast HollTWOOd Branch

ESCROW STATEMENT
lat.ent of Tmnmkl: Jack W. S. aa4 £liMk«t)i P»tt«« Ks<

Por. L^UOT.Tr. 1000....

Date U-5U.53

w No. 39.1004

ITEMS

speed 0T »f f«» JSm..

ins ration : Sale-...

Loan..

mm
iits of Escrow

ircse Money Trust Deed. —^. _

isenents or Bonds _

« ljustment.....fe*59- OOp**- ^'^ T'- .»»-»»•»* «• T-l-H.
su,ce Pro RataJfe*li7- 5vJ p«r 3 yr.. , U-U.»3 to U-»-

»,djustment...€».75.^.00.»•r.»«««k»j^|.-ft^-«.J»..l.Tl•*t..

liustment..&i*,IUl-fc->-to"l»»»wW"

y\. Loan Trust Funds.

J^JiOSi JUL

«d

t.7W W^

».q8?
».I»^

M_

_lfl6_ -11.

t) ita Mutual Mtg. Ins

ly nt Mtg. or Trust Deed.JPMMnlMr.U..
.t. 1 $ @ % from

lynt Mtg. or Trust Deed.— _

it I $ @ % from^

wission.,

: Title..

tnue Stamps
J ipai lien Report - Tax Service Contract

ecveyance Fee.

ceding **MAl.nt«n..*M«l.l

-111.

ance Kndorsements..

y Fees

r's Service Fee-

Fee

ice Due
Zheck to Balance *?_

RETAIN FOR TAX PURPOSES

3»,34a »1

EXHIBIT "B"

M.34«





SHORT rORM DEED OF TRUST AND ASSIGNMEN* OF RENTS
adopting and including by reference cenain provisions ot a deed of trust recorded in the

I provisions is «et forth t

ded in the counties named herein.
hereof. B«Ok 4M50 P»« ^Tl

20

firtmrrn '"ck W. S. r«ra*U aad Pia»>«>k Pmtimm FvemmiX^ hU ««•

of UTSl Miakall|UMl IMM io the Qty of lm AsgalM

couniy of Los iUigaUa suie of Calilovaia
htrein cillcd TRUSTOR, Sank ot Antfrirs a njtional banking association, here.n called TRUSTEE, and

htrein called BENEnCIARY.

9ttnrBartt|: That Trustor irrevocably GRANTS, TR.^NSFERS AND ASSIGNS lo TRUSTEE IN TRUST. WITH
POWER OF SALE, that property in Id

County. California, described as:

Tlu« psrtloa o< LMt U07 ot Tract No. 1000. m p«r tn*p r*c*Td«4 tai Book 19. Pi«« )3
of U»9»» *» tiM otflco at tkm C««a*y &oce*4or mt mU coanty. doocribod m foUot>«:

BoflMrt^ ot &• SovUiwoatoriy ceraor of Xhm lud d«scrlb«d U tK« dMd to Frtts
BvoMh ot al. rocordod J«ly 25. 1941. m hatrumoitf No. 106. la Book U602. Pago 274.
OfficUl RocorAo of oaid cooty. mM So«lhoMt«rly coraor boimg a point oa * cunro
coKOvo y—tlnitorly. la tho Nortterly lte« of MolholUai Ittchway. 200 foot wMo.
OS ooUUiohod by tiM city Mgteoor of oald cUy. kavU« » rodiiM of 400 foot, a radial
Iteo to ooM potat boor* Nortb 32* 00* 00" Woat; tboaco Nortboaotoriy aloag oald
carvo la oald Mortborly Uao.tbroatk a cooftral aa^lo of 18« 01* 19" a dlaUaco of

ISA. 73 foot: tboaco North U* 27* Voot 93. 83 foot: tboaco Soalb 72* 33* Woat 248. 24
foot «• Ibo gplbaootorty llao of oold load of Broocb oc al: tboaco So«tb 42« »' 01"

Eofll 123. S5 foot to tbo pelM of bofi^iti^.
TbU dood of traot U glvoa to oocaro o poftloa of tbo r»clk*M prlco of oabjoct proporty
aad to t—d. oabjoct aad Jaalor to a dood of traot aow of rocord aad to aay oKoattoao

TOGETHER WITH the tenta. islues and profits thereof. SUBJECT. HOWEVER, to the tight, power and atnhonty given

to and conferred upon Bcneficury by Section B. Paragraph 5. of the provisions adopted and included herein by reference to

collect and apply such rents, issues and profiu.

Wot Xbt tmrjIOBf of &fniritin ( l > payment of the indebtedness evidenced by one promisaory note of even date here-

with in the pnnapal ^um of S UaMMN-.iM. ...payable to Beneficiary or order, and (2) the performance of each agreement

of Trustor adopted and included by refrrence or contained herein.

Sy tiff tXtCUtXan anb brltnrrg of tifia Irril of SrUOt and the note secured hereby the parties hereto agree that

there ate adopted and included herein for any and all purposes by reference as though the same were written in full herein the

provision^ of Section A. including paragraphs 1 through t thereof, and of Section B. including paragraphs I^through 9 thereof,

of that certain fiaitious Deed of Trust recorded in the official records in the office of the County Ret

on April 18. 19^0 in book 18M at page 586 and in the official records in the office of i--•-- , » . ,

jn ,I,, offices of the County Recorder! of the followi

the name of each county:

COUNTY BOOK PAGE COUNTY B

Nevada 149 199 Santa Cnu
Orange 1999 492 Sierra

Pljcer 566 647 Siskiyou

Plumas }1 94 Solano

Riverside 1164 336 Sonoma
San Beniio 169 406 Stanislaus 1

San Bernardino 2562 143 Sutter

San Diego 3584 100 Tehama
San Francisco 5423 490 Trinity

San Joaquin 1240 432 Tulare 1

San Luii Obispo 560 594 Tuolumne
San Mateo 1838 193 Ventura

Santa Barbara 911 491 Yolo

Santa Oara 1962 33 Yuba

A copy of said prov.Mon. so adopted' and included herein by reference .. set fo.th on the reverse hereof

The GndersiKneJ Tr.,..t.., tevjuco that a copy of any n,.t„c of default .nd of any notice of -ale hereunder he mailed tc

iddrcu given above. ,
-^j^^^^jqj

Jack W, S. raiaoU

EUoabotb Poaioo WmrmM

ST.^TE OF CALIFORNIA 1
1p;;5TeI5^ for recorders

COUNTY OF L

S3

Aprd 18, 1910 in book J27 at page 1, and ,n the offiaal reco

on April n, 19!0. in and 11 the pages designated af

COUNTY BOOK
519 Kern 16J4 J47

Alpine F 71 King.

Bune 60 146
Calaveras 60 309 Los Angeles 32874 331

Colusa 2 491 62

Del None 31 475 31 396
EIDor«fc, 275 4*5 Mendocino 26- 5 3

Merc«l
Glenn 244 415 Modoc 82 341

Humboldt 12' 442 Mono 27 83

Onth.. 14 ^"4^ft«St"
before .e.

«^ -dOrOlgaOd
^^^, ^s„^,.

EXHIBIT "C"

to the within inatrument. and acknow
the same

WITNESS mv hand and official ^.:

nA^-'
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a V. CUTUER

Attorney for.. PlatelUf _

US Nortk Third St.

Addren
CaiUoriO*

Telephone: . f*!.*'.f.'.M ?.¥..***?_?

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES

JACK W. &. FASMh.LL tT UX

Plmintiff,

^TONI.
a£o&C£ WCS1.CT uaaa. et ux

CERTIFICATI FOR

ASSIGNMEhfT AND TRANSFER

This is to certify that the above entitled action ii entitled to be tranalerred to the

••rk*ak A
.._ Department of the Superior Court of Los Angeles County,

as provided in Subdivision^...** , Rule 18 of this Court, for the following reason:

r—

¥

il—c< at p^rtlmt —i wttw—<.

SOOKDXIlXDr
O. V. C«U«r

STATE OF CALIFORNIA, 1

County^Ml^A^_el^^j;^

J«4a« Attorney for

_ , being first duly sworn, on oath, says:

That...^..._.Ji the plaintiff in the above entitled action;

that .?._ Jias read the foregoing certificate and knows the contenU thereof; and that the same

is true of _ own knowledge.

Subscribed and sworn to before me this — Jack V. S. r«nMU

U
day of

J«MMry
. 19^:

CERTIFICATE FOR ASSIGNMENT AND TRANSFER



u
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In the United States District Court for the

Southern District of California, Central Division

No. 17831-BH

JACK W. S. FARNELL, et al.,

Plaintiffs,

vs.

GEORGE WESLEY STONE, et al..

Defendants.

AFFIDAVIT OF GIVING NOTICE, FILING
COPY OF PETITION FOR REMOVAL

State of California,

County of Los Angeles—ss.

Wm. Jerome Pollack, being first duly sworn ac-

cording to law deposes and says as follows: That

subsequent to the filing of the Petition for Removal

and the bond herein, affiant gave written notice of

the filing of said bond and petition to all adverse

parties and filed a copy of the said petition with

the Clerk of the Superior Court of Los Angeles

County, in duplicate.

/s/ WM. JEROME POLLACK.

Subscribed and sworn to before me this 3rd day

of February, 1955.

[Seal] /s/ SYDELL WOLFE,
Notary Public in and for

Said County and State.

[Endorsed] : Filed Februaiy 3, 1955. [19]
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[Title of District Court and Cause.]

NOTICE OF REMOVAL

To Plaintiffs, Jack W. S. Farnell and Elisabeth

Pattee Farnell and to G. V. Cutler, Their At-

torney :

You and Each of You Will Please Take Notice

That Defendants have filed a petition for removal

to the above-entitled United States District Court of

the above-entitled action, pursuant to Title 28, Sec-

tions 1441-1450, inclusive, of United States Code

and have filed a bond as required by Section

1446(a) of said Title and

You Are Hereby Given Notice of the filing of said

petition on Febmuiry 2, 1955, and bond and a ('oi)y

of said petition is attacliod herewitli.

Dated: February 2, 1955.

/s/ WM. JEROME POLLACK,
Attorney for Defendants.

Affidavit of service by mail attached.

[Endorsed]: Filed February 8, 1955. [20]
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In the United States District Court for the

Southern District of California, Central Division

No. 17831-BH

JACK W. S. FARNELL, ELISABETH PATTEE
FARNELL,

Plaintiffs,

vs.

GEORGE WESLEY STONE, HILDEGARDE
W. STONE,

Defendants,

BANK OF AMERICA, a Corporation,

Additional Defendant on Counterclaim.

ANSWER AND COUNTERCLAIM

Come now the defendants George Wesley Stone

and Hildegarde W, Stone and in answer to plain-

tiffs' complaint on file herein admit, deny and allege

as follows:

Answer to First Cause of Action

I.

In answer to Paragraph II, defendants deny that

their said claim or claims, adverse or otherwise,

is or are without right or null or void ; defendants

deny that they have no right or title or interest or

estate or lien in or to the real property described

in said complaint. Defendants allege that they are

the beneficiaries of a trust deed which is a valid
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and subsisting lien on said real property, which

said trust deed covers the real property described

in Paragraph I of plaintiffs' first cause of action,

is dated December [32] 3, 1953, executed by Jack

W. S. Farnell and Elisabeth Pattee Farnell,

trustors, in favor of George Wesley Stone and Hil-

degarde W. Stone as beneficiaries, with the Bank
of America as trustee ; said trust deed was recorded

on December 22, 1953, in Book 13450, page 271, of

Official Records of Los Angeles County, California.

Answer to Second Cause of Action

I.

Defendants deny generally and specifically each

and every, all and singular, the allegations con-

tained in Paragraph IV.

II.

In answer to Paragraph V, defendants admit that

plaintiffs accepted said offer and purchased said

real property from defendants. Except as expressly

admitted, defendants deny generally and specifi-

cally each and every, all and singular, the allega-

tions contained in said Paragraph V.

III.

In answer to Paragraph X, defendants deny that

at the time of sale or at any time prior thereto or

at any other time they knew the facts set out in

Paragraph IX; defendants deny that they falsely

or fraudulently represented to plaintiffs, or either

of them, that all of said iiii])rovements we]*e on their
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land; defendants deny that they falsely or fraudu-

lently represented to plaintiffs, or either of them,

that in said sale they transferred good or valid title

thereto to plaintiffs, or either of them.

IV.

Deny generally and specifically each and every,

all and singular, the allegations contained in Para-

graph XI.

V.

Deny generally and specifically each and every,

all and singular, the allegations contained in Para-

graph XII.

Answer to Third Cause of Action

I.

In answer to Paragraph I, defendants refer to

Paragraphs I, II, III, IV and V of their answer to

second cause of action, incorporate them herein and

make them a part hereof as though fully set out at

length herein.

II.

Deny generally and specifically each and every,

all and singular, the allegations contained in Para-

graph II.

III.

Deny generally and specifically each and every,

all and singular, the allegations contained in Para-

graph III.
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For a Counterclaim, Defendants Allege:

I.

Plaintiffs Jack W. S. Farnell and Elisabeth Pat-

tee Farnell are husband and wife.

II.

That defendant Bank of America, a coi-poration,

is a corporation organized and existing under and

by virtue of the laws of the State of California;

that said defendant is trustee named in the trust

deed hereafter referred to and is made an addi-

tional party hereto on the counterclaim for the pur-

pose of having all parties interested before the

Court.

III.

On December 3, 1953, plaintiffs Jack W. S. Far-

nell and Elisabeth Pattee Farnell made, executed

and delivered to defendants George Wesley Stone

and Hildegarde W. Stone their certain promissory

note in writing in the sum of $11,166.36, payable

with six per cent interest per annum at the rate of

$85.00 per month, commencing January 5, 1954,

until March 5, 1955, after which said monthly pay-

uients were to be in the sum of $100.00 per

month. A photostatic copy of said note is attached

hereto, marked Exhibit ''A" and made a part

hereof. [34]

V.

As security for said promissory note, and as part

of the same transaction, plaintiffs Jack W. S. Far-

nell and Elisabeth Pattee Farnell executed and de-

livered to defendauts Ceorgc^ Wesley Stone aud
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Hildegarde W. Stone a trust deed upon the follow-

ing described real property situated in Los Angeles

County, California:

That portion of Lot 1107 of Tract Xo. 1000,

as per map recorded in Book 19, Page 33 of

Maps, in the office of the County Recorder of

said County, described as follows: Beginning

at the Southwesterly corner of the land de-

scribed in the deed to Fritz Brosch, et al., re-

corded July 25, 1941, as Instrument No. 106,

in Book 18602, Page 274, Official Records of

said County, said Southeasterly corner being a

point on a curve concave Southeasterly, in the

Noi-therly line of Mulholland Highway, 200

feet wide, as established by the city engineer

of said city, ha^'ing a radius of 600 feet, a

radio line to said i)oint bears North 32° 00' 00"

West; thence Northeasterly along said curve

in said Northeily line through a central angle

of 18° or 19'' a distance of 188.73 feet: thence

North 12° 27' West 93.83 feet; thence South

72° 33' West 248.24 feet to the Southwesterly

line of said land of Brosch, et al.; thence South

42° 51' 01" East 123.55 feet to the ])oint of be-

ginning.

Said trust deed was duly recorded on Decembei- 22,

1953, in book 13450, page 271 of Official Records in

the office of the County Recorder of said Los An-

geles County. A copy of said trust deed is attached

hereto, marked Exhibit "'B" and made a part

hereof.



30 George Wesley Stone, et ax

Y.

The trust deed sued on herein is being foreclosed

as a mortgage. [35]

VI.

Defendants George Wesley Stone and Hildegarde

W. Stone are the legal holders and owners of said

note and trust deed.

VII.

Default has been made under the terms of said

note and trust deed in that the aggregate of the

monthly payments of principal and interest which

had matured and become due under the terms

thereof as of February 5, 1955, is $1190.00, no part

of which has been paid except $595.00. Defendants

George Wesley Stone and Hildegarde W. Stone

have exercised their option by reason of said default

and have declared the entire remaining balance of

said note to be due, together with interest on said

sum from August 5, 1954, at the rate of six per cent

per annum.

VIII.

By the terms of said note and trust deed plain-

tiffs agreed to pay attorney's fees in a reasonable

amount to be fixed by the Court and all costs and

expenses in any action brought to foreclose this

trust deed or in any action on said note. Defend-

ants George Wesley Stone and Hildegarde W. Stone

have employed an attorney, Wm. Jerome Pollack,

to institute an action on said note and foreclose

said trust deed and there is now due to said attor-

ney for and on account of attorney's fees, a reason-

able attorney's fee in STich amount as may be fixed

bv the Court.
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Wherefore, defendants George Wesley Stone and

Hildegarde Stone pray that

:

1. Plaintiffs take nothing by their complaint on

file herein;

2. The Court orders Bank of America, a corpo-

ration, to be made a party defendant to respond to

the counterclaim herein

;

3. Defendants George Wesley Stone and Hilde-

garde W. Stone have judgment on their counter-

claim against plaintiffs and Bank of America as

follows: [36]

a. Defendants George Wesley Stone and Hilde-

garde W. Stone recover from plaintiffs the sum of

$10,959.09 principal, together with interest thereon

at the rate of six per cent per annum from August

5, 1954, plus reasonable attorney's fees as fixed by

the Court, plus costs and disbursements herein and

the charges and costs of sale

;

b. Plaintiffs and all persons claiming under

them be foreclosed of any equity of redemption of

said real property or any part thereof;

c. Said real property be adjudged to be sold en

masse in the manner provided by law and the prac-

tice of this Court, by the sheriff of Los Angeles

County or by the commissioner appointed for that

]:>ui7)ose, and the proceeds appli(^d to the payment

of the amount due on said note and trust deed, with

interest, disbursements, costs, attorney's fees;

d. Defendants George Wesley Stone and Plilde-

garde W. Stone may be the purchaser at said sale,
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and that the sheriff or commissioner execute a cer-

tificate of sale, and upon the expiration of the pe-

riod of redemption that the holder of said certificate

of sale be let into possession of said premises, and

that the sheriff or commissioner issue a deed to said

purchaser

;

e. If the proceeds of such sale be insufficient to

pay the amount so due to said defendants George

Wesley Stone and Hildegarde W. Stone, as afore-

said, and it shall so appear from the return of sale,

judgment for such deficiency be thereupon entered

against plaintiffs;

4. For costs of suit incurred herein;

5. For such other and further relief as to the

Court may seem proper.

/s/ WM. JEROME POLLACK,
Attorney for Defendants. [37]

EXHIBIT A
Deed of Trust Instalment Note—Interest Included

Do not destroy this note: When paid, this note,

with Deed of Trust securing same, must be sur-

rendered to Trustee for cancellation and retention,

before reconveyance will be made.

$11,166.36. Los Angeles, (^alif., Dec. 3, 1953

In instalments as herein stated, for value re-

ceived, I promise to pay to Ceorge WesU^y Stone

and Hildegard W. Stone, his wife, as joint tenants.
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or order, at Los Angeles, California the sum of

Eleven Thousand, One Hundred, Sixty-Six and

36/100 Dollars, with interest from date on unpaid

principal at the rate of six per cent per annum;

principal and interest payable in instalments of

Eighty-five and no/100 Dollars or more on the 5th

day of each calendar month, beginning on the 5th

day of January, 1954, and continuing until March

5, 1955, from and after which date principal and

interest shall be due and payable in installments of

$100,00, or more, each on the 5th day of every cal-

endar month beginning April 5, 1955, and continu-

ing until January 5, 1964, on which said date an}^

principal and interest then unpaid shall be due and

payable. Each payment shall be credited first on in-

terest then due and the remainder on principal ; and

interest shall thereupon cease upon the principal so

credited. Should default be made in payment of

any instalment when due the whole sum of principal

and interest shall become immediately due at the

option of the holder of this note. Principal and in-

terest payable in lawful money of the United States.

If action be instituted on this note I promise to

pay such sum as the Court may fix as attorney fees.

This note is secured by a Deed of Trust of even date

herewith to Bank of America National Trust and

Savings Association, a National Banking Associa-

tion.

/s/ JACK W. S. FARNELL,

/s/ ELISABETH PATTEE
FARNELL. [38]
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SHOf OHM DEED OF TRUST AND ASSIGNMET )F REhTTS 300(434,^ 'rnS^?!

Qlt^iB 5W& of (CrUBt. -.d. h. ><>• d., o.
Dec«ab«r

Irtvrrn •'*-'' *• S- fAriwII and Elisabeth I^tte* Famellj his alf*

,„ 13751 Mulholland Drl»e
u, th. Oy of ^os Angeles

. Suu

»53

CallXorrJA
h,rf. .-Il.d TRUSTEE, wd

34
Cfxmt. of Los ongeles

Wrar cin«d TRl'STOR. 1||arnk a( Amrrini < n.:i n.: tunkirs

George lesley Stone and 'llJegarce . Stone, hi: wlf«j as Joint tenanta

. K«.,n cJlcd BENEFIUARY.

9itltrSartl|: T^« f-*"^- •'"—'>.• 0R«.S1>-. TR,^^SFtRS ANt> 'SSICNS 10 TRUSTEE IN TR: ST. », mi
poMkFH n SMI.. ,h,i p:'.p»itY Los Angeles

1 purc>ii of Lot L

hua. 1:1 uie 0x1 ic

of Ira-L No. IJ-.J, as ,«r .a. recorded tn Book 19, l*i<e 33

i u." -. .x.l> heco-vie.' v^ s-^i. uOiTLv, je. . iloc as foilowa;

lantntj at the Southwesterly coroer jf the lane desrribec in tfie ieed to Frita
wh et al, recorded July .?';, ivLl, as Irstrmient No. Ui, In Book 18602, fage <?7l,

Lcial .Hecc-ros of said Countv, sale 3ojtheast«rly comer beir.g a ^xjint on a curve
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[Title of District Court and Cause.]

ANSWER TO COUNTERCLAIM

Come now the plaintiffs herein, and answering

the Counterclaim on file herein admit, allege, and

deny as follows:

I.

Answering Paragraphs V and VI of defendants'

Counterclaim, these answering plaintiffs state that

they have no information or belief on the matters

and things therein mentioned and alleged sufficient to

enable them to answer the same, and on that ground

deny generally and specifically each and every alle-

gation in said paragraphs contained and the whole

thereof.

II.

Answering paragraphs VII and VIII of the

Counterclaim, these [50] answering plaintiffs admit

that they have not continued payment on the said

note and in justification of their action in discon-

timiing the payments on said note from and after

the 5th day of February, 1955, as in said Counter-

claim alleged, plaintiffs refer to their Second Cause

of Action set out in the Complaint, beginning with

Paragraph I thereof on page 2 of the Complaint,

to and including Paragraph XII thereof on page

5, and by this reference incorporates herein said

paragraphs and their allegations with the same force

and effect as if set out hereat verbatim.

Wherefore, these answering plaintiffs pray that

the said note and the Trust Deed set out in and at-
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tempted to be foreclosed as a mortgage by and in

the Counterclaim, be declared by this Court to be

cancelled and to be null and void on the grounds

that they were procured by the fraud of the plain-

tilis and on the ground of substantial failure of con-

sideration from defendants to plaintiffs and plain-

tiffs pray that defendants take nothing thereby, and

that plaintiffs have and be awarded by this Court

the relief prayed for in the Complaint on file herein.

/s/ G. V. CUTLER,
Attorney for Plaintiffs.

Duly verified.

Affidavit of service by mail attached.

[Endorsed]: Filed August 4, 1955. [51]

[Title of District Court and Cause.]
*

MINUTES OF THE COURT
AUGUST 9, 1955

Present: Hon. Ben Harrison, District Judge.

Proceedings

:

For jury trial. At 10:12 a.m. Court convenes

herein. Both sides answer ready and It Is Ordered

that trial proceed.

Counsel for jjlaintiff's offers certain documents in

evidence, and. on stipulation of counsel for defend-

ants, same are ordered admittc^d in evidence, and

same are marked Plfs' Ex. 1.
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Anton H. Deutsch is called by plaintiffs, sworn,

and testifies, and Plfs' Ex. 2 is admitted into evi-

dence and marked.

Don P. Jones is called by plaintiffs, sworn, and

testifies, and Plfs' Ex. 3 is admitted into evidence

and marked.

Counsel for defendants and counsel for plain-

tiffs orally stipulate that this cause may proceed

as a non-jury case, and that a jury is waived at this

time.

Said witness Don P. Jones testifies further.

P. D. Baehr is called by plaintiffs, sworn, and

testifies, and Plfs' Ex. 4 is admitted into evidence

on stipulation of counsel for defendants.

Harry Bernasconi is called by plaintiffs, sworn,

and testifies.

At 11:15 a.m. Court recesses to 11:21 a.m., when

Coui-t reconvenes herein, appearances being as be-

fore.

Anton H. Deutsch, heretofore sworn, is recalled

and testifies further.

Bruce D. Wilfong, Frank Queen Peters, and

Jack W. S. Farnell, one of the plaintiff's, are, ic-

spectively, called, sworn, and testify for })laintiffs.

At 11 :53 a.m. Court recesses until 2 p.m. today.

At 2:15 p.m. Court reconvenes herein, and all

being present as before. Court orders trial proceed.

Jack W. S. Farnell, one of the plaintiffs, hei-eto-

fore sworn, resumes the stand and testifies further.

Elisabeth Pattee Famell, one of the plaintiffs, is

called, sworn, and testifies. Plaintiffs rest:
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Attorney Pollack on behalf of defendants Stone

moves that the complaint of plaintiffs be dismissed

and for judgment in favor of Defendants Stone,

and states the grounds of the motion to the Court.

The Court Orders said motion on behalf of De-

fendants Stone denied.

George Wesley Stone, one of the defendants, is

called, sworn, and testifies. At 2:40 p.m. Court re-

cesses to 2 :45 p.m., at which time Court reconvenes

herein, and all being present as before. Court Or-

ders trial proceed.

Hildegarde W. Stone, one of the defendants, is

called, sworn, and testifies. Plfs' Ex. 5 is admitted

in evidence and marked.

Jack W. S. Farnell, defendant, heretofore

sworn, is recalled by defendants Stone under Rule

43(b) and testifies further.

Counsel for the parties hereto have a discussion

relative to a certain plat, and that if said plat is

found and produced, counsel may stipulate to the

same being admitted into evidence herein.

The Court makes a statement to counsel that they

will be given time to brief the questions of law.

The Court makes a further statement to counsel

and to the parties hereto.

It Is Ordered that upon the filing of briefs of

counsel 20x20x20, this cause is to stand Submitted

for decision.

On motion of counsel for Defendants Stone It Is

Ordered that the Bank of America, a corporation,

be, aud it is Dismissed as an additional defendant

on the pounterclaim of Defendants Stone.
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The Court and counsel have a further discussion.

At 3:25 p.m. Court adjourns.

JOHN A. CHILDRESS,
Clerk;

By /s/ MURRAY E. VIRE,
Deputy Clerk.

[Title of District Court and Cause.]

MINUTES OF THE COURT
NOVEMBER 3, 1955

Present : Hon. Ben Harrison, District Judge.

Proceedings

:

This cause having been heretofore tried and sub-

mitted for decision, and the Court having duly con-

sidered the pleadings, record, evidence, briefs of

counsel, and the law applicable, and being fully

advised in the premises, now signs and orders filed

its Memorandum Opinion, and in accordance there-

with, finds and orders as follows:

From the facts presented there is definite damage

to plaintiffs which the Court finds from all the evi-

dence to be in the amount of $15,000.

It Is Hereby Ordered that the second trust deed

given by plaintiffs to defendants and the note se-

cured thereby be cancelled and that the judgment

of $15,000 be subject to this deduction.

Judgment is also rendered against defendants on
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their counterclaim for default of the second tinist

deed note and foreclosure of the subject property.

Counsel for plaintiffs is directed to submit pro-

posed judgment and findings to the Court within ten

days from date.

Filed Memorandum Opinion.

Mailed copies of Memorandum Opinion to re-

spective counsel.

JOHN A. CHILDRESS,
Clerk.

By /s/ MURRAY E. VIRE,
Deputy Clerk.

[Title of District Coui-t and Cause.]

MEMORANDUM OPINION

This is an action based on fraud to recover dam-

ages for misrepresentations with regard to a resi-

dence on 13751 Mulholland Drive, Beverly Hills,

California, purchased by plaintiffs from defendants.

The plaintiffs paid $38,000 for property that was to

include a main house, three car ports, a guest house,

and appurtenant real property. After taking ])os-

session plaintiifs discovered through a survey of the

property that the boundary of their real property

did not include oiie-thii'd of the main li<)ns{\ all

the car ports, all of the guest house, and a ])r()])()r-

tionate amount of the real ])roi)(n'ty.
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After due consideration the Court is of the opin-

ion that the plaintiffs have established their right

to damages. Although conflicting evidence was in-

troduced on whether there were express representa-

tions as to the boundaries [53] of the property, it

is my view that representations, express as well as

implied, were made entitling the plaintiffs to re-

covery.

The California Civil Code defines fraud as being

(^itber actual or constructive. [California Civil Code

.N 1571.]

Actual fraud [California Civil Code §1572] is de-

fined to consist among other things, of the follow-

ing act(s) committed by a party to a conti'act, or

with his connivance, with intent to deceive another

party thereto, or to induce him to enter the con-

tract :

"(2) The positive assertion in a manner not

warranted by the information of the person making

it, of that which is not true, though he believes it

to be true."

Constructive fraud [California Civil Code §1573]

consists

:

"(1) In any breach of duty which, without an

actually fraudulent intent, gains an advantage to

the person in fault, or anyone claiming under him,

by misleading another to his prejudice, or to the

prejudice of anyone claiming under him."

The law in California is well settled that a ven-

dor is presumed to know the area and boundaries
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of his own land. [See Harder v. Lang Realty Co.,

214 P. 1017 (1923) ; Del Grande v. Castelhun, 205

P. 18 (1922) ; Eichelberger v. Mills Land, etc., Co.,

100 P. 117 (1908) ; Shearer v. Cooper, 134 P. 2d 764

(1943) ; Hargrove v. Henderson, 292 P. 148 (1930).]

A purchaser is entitled to rely on the vendor's rep-

resentations as to the boundaries and not make an

independent investigation. [Teague v. Hall, 154

P. 851 (1916); Pcardon v. Markley, 195 P. 70

(1920) ; Eichelberger v. Mills Land, etc., Co., 100

P. 117 (1908).] And even though plaintiffs were

supposed to have received a map showing the

proper boundaries [54] of the property, it does

not seem from all the evidence that they were put

on notice.

Thus here it is clear that defendants have com-

mitted constructive fraud [California Civil Codc^

§1573] breaching their duty to know the area of

their land and gaining advantage of the plaintiffs.

The defendants have also committed actual fraud

under California Civil Code §1572 subd. 2 in that

they made representations not warranted by their

information. In Shearer v. Cooper, supra, at 768,

the Supreme Court of California in affirming the

trial court declared:

''It is fair to assume that the defeiidniit dici

not know the exact location of the boundaries

of the acreage which he sold to the i)laintiffs;

but under the law it is a matter about wliich

he should have iufoi-med l)ims(^lf before* mak-

ing the representations. The tiial court con-
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eluded that the defendant's positive assertions

in a manner not warranted by the information

he possessed, of that which was not true, con-

stituted actual fraud within the meaning of

Subdivision 2 of §1572 of the Civil Code."

[See also Sturnis v. Adams, 195 P. 955 (1920)

;

Harris v. Miller, 235 P. 981 (1925) ; Hargrove v.

Henderson, 292 P. 148 (1930).]

The defendants concede in their brief that by their

acts they have committed constructiv(» fraud, but

that this only permits a suit for rescission. The

argument presented is that where there are only

innocent misrepresentations an action for damages

will not lie. Inherent in this argument is the admis-

sion that ordinaiily where there are material mis-

representations one has two remedies, either a suit

for rescission or an action for damases. bnt where

misrepresentations are innocent there is only the

single remedy of rescission. [55]

In the law of California there does not appear

to be that distinction. Especially so since there can

be actual fraud without the positive intent to de-

ceive. The defendants' argument is based largely

on the fact that many cases discussing fraud, either

actual or constructive, are suits for rescission. The

fact that a party decides to rescind a contract rather

than affirm it, however, does not necessarily change

the applicable law. The reason that there may be so

many suits for rescission imder these circumstances

may perhaps be just attributed to the fact that a
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party would not have acted had he known the real .j,,

conditions of his purchase.
|

frei

In this case there does not appear to be any prob-

lem with what is known as an election of remedies.

[See 26 So. CoJ. L. Rev. 157 (1952), Election of

Remedies for Fraudulent Misrepresentations.] The

plaintiffs have always acted consistently with their

decision to affirm the contract. There can be little

doubt that plaintiffs can sue for damages. This

same question was thoroughly discussed in Har-

urove V. Henderson, supra, at 151 et seq., where it

was decided affirmatively. And in Shearer v. Cooper,

supra, decided by the California Surpreme Court, an

action for damages was ])ermitted on facts similar

to those here. [See also Herzog v. Capital Co., 150 P.

2d 218 (1944), affirmed in 164 P. 2d 8 (1945) ; Kalu-

zok V. Brisson, 167 P. 2d 481 (1946) ; Nevada Land

& Investment Corp. v. Sistrunk, 30 P. 2d 3S9

(19.S4) ; Kent v. Clark, 128 P. 2d 868 (1942).]

From the facts presented there is definite damage

to plaintiffs which the Court finds from all the evi-

dence to be in the amount of $15,000. It is here!\y

ordered that the second tnist deed given by plain-

tiffs to defendants and [56] the note secured thereby

be cancelled and that the judgment of $15,000 be

subject to this deduction. Judgment is also ren-

dered against defendants on their counterclaim for

default of the second trust deed note and foreclos-

UT-e of tlio subject property.

Counsel for plaintiffs is dir(^ctcd to submit ]ivo-



vs. Jack W. S. FarneU, et ux. 47

posed judgment and findings to me within ten days

from date hereof.

Dated: This 3rd day of November, 1955.

/s/ BEN HARRISON,
Judge.

[Endorsed] : Filed November 3, 1955. [57]

In the United States District Court for the

Southern District of California, Central Division

No. 17831-BH

JACK W. S. PARNELL, et al.,

Plaintiffs,

vs.

GEORGE WESLEY STONE, et al.,

Defendants.

JUDGMENT

The above-entitled action came on regularly for

trial on the 9th day of August, 1955, before the

Honorable Ben HaiTison, Judge, sitting without a

juiy, G. V. Cutler, Esquire, appearing as attorney

for plaintiffs and William Jerome Pollack, Esquire,

appearing as attorney for defendants, and the Court

having heard the evidence and the arguments of

counsel and having considered the briefs of counsel

filed herein and having fully considered the same,

and having made its Findings of Fact and drawn

its Conclusions of Law

;
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Now, Therefore, It Is Ordered, Adjudged and

Decreed

:

That plaintiffs have and recover of and from

defendants the sum of $15,000.00 as damages:

That defendants recover nothing by reason of

their counterclaim;

That the second Trust Deed given by plaintiffs

to defendants dated December 3, 1953, of the real

property described in the complaint and the note

secured thereby are cancelled; said real property

being in Los Angeles County, [58] State of Califor-

nia, and described as :

That portion of Lot 1107 of Tract 1000 as per

map recorded in Book 19, page 33 of Maps, in

the office of the County Recorder of said

County, described as follows:

Begimiing at the Southwesterly corner of

the land described in the deed to Fritz Broseh,

et al.. recorded July 25, 1941, as Instrument

No. 106, in Book 18602, page 274 Official Rec-

ords of said County, said Southeasterly corner

being a point on a curve concave Southeasterly,

in the Northerly line of Mulholland Highway,

200 feet wide as esta])lished by the City Engi-

neer of said City, having a radius of 600 feet

a radial line to said point bears North 32° 00' 00''

"West ; thence Northeasterly along said curve in

said Northerly line through a central angle of

18° 01' 19" a distance of 188.73 feet; thence

Nortli 12° 27' West 93.83 feet; thence Soutli
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72" 33' West 248.24 feet to the Southwesterly

line of said land of Brosch, et al. ; thence South
42° 51' 01" East 123.55 feet to the point of be-

ginning.

That the judgment for damages given herein is

subject to the deduction of the balance of principal

due on said note, together with the accrued interest

to date hereof.

It Is Further Ordered, that ])laintiffs do have

and recover their costs herein incurred, taxed at

$37.39.

Dated this 28th day of November, 1955.

/s/ BEN HARRISON,
Judge.

Affidavit of service by mail attached.

Lodged November 15, 1955.

[Endorsed] : Filed November 28, 1955.

Docketed and entered November 29, 1955. [59]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause of action having come

on regularly for trial before the Honorable Judge

Ben Harrison, sitting without a jury, on the 9th

day of August, 1955, G. V. Cutler, Esquire, appear-



50 George Wesley Stone, et ux.

ing as attorney for the plaintiffs, and William

Jerome Pollack, Esquire, appearing as attorney

for the defendants, and the Court having heard all

the testimony, and the cause having been submitted

to the Court and the Coui-t having ordered that

the parties submit briefs on the points of law in-

volved in the case, and said briefs having been duly

filed herein and the Court having examined the

same and being fully advised in the premises, makes

its Findings of Fact and Conclusions of Law, as

follows

:

Findings of Fact

The Court finds as follows:

I.

That the plaintiffs Jack W. S. Farnell and Elisa-

beth Pattee Farnell are, and at all times mentioned

in the complaint on file herein were, husband

and [61] wife.

II.

That the defendants, George Wesley Stone and

Hildegard W. Stone are, and at all times mentioned

in the complaint were, husband and wife.

III.

That it is true that on or about the 8th day of

October, 1953, the defendants offered to sell to the

plaintiffs the defendants' residential real property

described by street and number as 13751 Mulhol-

land Driv(% Beverly Hills, California, situated in

the County of Los Angeles, State of California, and

more particularly described as follows, to wit:
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That portion of Lot 1107 of Tract 1000 as per

map recorded in Book 19, Pages 33 of Maps, in the

office of the County Recorder of said County, de-

scribed as follows:

Beginning at the Southwesterly corner of the

i land described in the deed to Fritz Brosch, et al.,

! recorded Jul}^ 25, 1941, as Instrument No. 106, in

Book 18602, Page 274 Official Records of said

County, said Southeasterly corner being a point on a

curve concave Southeasterh% in the Northerl^y line

of Mulholland Highway, 200 feet wide as estab-

lished by the City Engineer of said City, having a

radius of 600 feet a radial line to said point bears

North 32° 00' 00'' West ; thence Northeasterly along

said curve in said Northerly lino through a central

angle of 18° 01' 19" a distance of 188.73 feet; thence

North 12° 27' AYest 93.83 feet; thence South 72° 33'

West 248.24 feet to the Southwesterly line of said

land of Brosch, et ah, thence South 42° 51' 01" East

123.55 feet to the point of beginning; and

It is true that in making this offer, the defend-

ants made the following representations to plain-

tiffs:

1. That defendants were the owners in fee of the

said residential property

;

2. That the improvements thereon consisted of a

main residence, [62] a three-car carport, a fur-

nished guest house, a cesspool and septic tank, a

swimming pool, walks, driveways, landscaping and

other appurtenances, all of which were on fh'- l?ii^rl
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hereinabove described and were part and parcel

of defendants' residential property owned by them

in fee.

3. That the said residential property was well

worth the price asked by defendants, namely, the

sum of $38,000.00;

4. That defendants would sell the said property

to plaintiffs for the sum of $38,000.00 on the follow-

ing terms and conditions:

(1) The total purchase price of $38,000.00;

(2) A cash down payment of $6500.00;

(3) An assignment of a note in the face amount

of $5,250.00 carrying interest at the rate of 7% per

annum on the unpaid balance, payable full on or be-

fore April 15, 1955, and secured by a second trust

deed on the former home of the plaintiffs;

(4) The assumption of the obligation to pay and

discharge a note secured by a first trust d(^ed on

the subject property, the balance^ of v>'hich was then

the sum of $15,083.64;

(5) A note in the sum of $11,166.36, payable at

the rate of $85.00 or more per month until March

5, 1955, and thereafter at the rate of $100.00 or more

per month, together with 6% interest on the uu])aid

balance made by plaintiff's, ])ayable to defendants,

and secured by a second trust deed on the subject

property hereinaboA^e described;

(6) The defendants, as Sellers, would at their

cost, furiiish plaintiffs, as Buyers, a policy of title

insurance in a reputable title insurance company.
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IV.

It is true that the defendants were the ovrners

in fee of that land described hereinabove, but it is

not true that the improvements thereon consisted of

the main residence, a three-car carport, a furnished

guest house, a cesspool and septic tank, a swimming

pool, walks, driveways, landscaping and [63] appur-

tenances; and it is true that the boundaries of said

land owned by the defendants were in truth and in

fact such as to leave one-third of the main resi-

dence, all of the three-car carport, the furnished

guest house and a proportionate amount of the real

property entirely off the defendants' land and on

Mulholland Drive owned by the City of Los An-

geles; and it is untrue that defendants' hind

as it actually existed was worth $38,000.00.

V.

It is true that plaintiffs relied upon plaintiffs'

representation and that plaintiffs accepted defend-

ants' offer and did purchase defendants' said resi-

dential property hereinabove described, and on or

about December 30, 1953, plaintiff's received title

thereto and gave to defendants the contractual con-

sideration therefor.

VI.

It is true that the boundary lines of the real prop-

erty sold by defendants to plaintiffs excluded from

the property hereinabove described and sold by de-

fendants to plaintiffs about one-third of the main

residence, the three-car carport, the furnished gn^st
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house, the entrance driveway and other appurte-

nances.

VII.

It is true that had plaintiffs known the falsity of

defendants' representation as set out in these Find-

ings hereinabove, that they would not have pur-

chased the said property.

YIII.

It is true that as a direct and proximate result

of defendants' misrepresentation as aforesaid,

plaintiffs were damaged in the sum of $15,000.00.

IX.

It is true that plaintiffs made, executed and deliv-

ered to defendants the note and ti-ust deed referred

to and set out with particularity in Paragraphs III

and IV (misnumbered V) of the counterclaim, and

it is true that plaintiffs have paid thereon the sum

of $680.00, and it is true that the plaintiffs have

not paid to the defendants the balance of the face

amount of said note, plus the accrued interest. [64]

Conclusions of Law

From the foregoing facts, the Court conchides:

I.

That in making the sale of residential real ])rop-

erty as set out in the Findings hereinabove, the

defendants committed both constructive aud actual

frand uiuh^' the California law governing this case.
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II.

That plaintiffs have a right herein to sue for

damages.

III.

That the defendants are not entitled to foreclose

the Trust Deed set out in their counterclaim, the

said Ti-ust Deed and the note secured thereby

should be cancelled, and the amount thereof be de-

ducted from the judgment in paragraph IV.

IV.

That plaintiffs are entitled to judgment in the

sum of $15,000.00, and for their costs herein in-

curred or expended.

Done in open Court this 28th day of November,

1955.

/s/ BEN HARRISON,
Judge.

Affidavit of service by mail attached.

Lodged November 15, 1955.

[Endorsed]: Filed November 28, 1955. [65]

[Title of District Court and Cause.]

NOTICE OF ENTRY OF JUDGMENT

To Defendants, George Wesley Stone and Hilde-

garde W. Stone and to Wm. Jerome Pollack,

Esquire, Their Attorney

:

You, and Each of You, Will Please Take Notice,

and you, and each of you are hereby notified that
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judgment in the above-entitled action in accordance

with the Findings and Conclusions of Law filed

herein was entered in favor of the plaintiffs and

against the defendants in the sum of Fifteen Thou-

sand ($15,000.00) Dollars on the complaint, and

that defendants recovered nothing by reason of their

counterclaim, plaintiffs to have their costs herein

incurred.

Dated: November 30, 1955.

/s/ G. V. CUTLER,
Attorney for Plaintiffs.

Affidavit of service by mail attached.

[Endorsed] : Filed December 1, 1955. [67]

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT
COURT OF APPEALS

To the Plaintiffs in the Above-Entitled Action:

You Will Please Take Notice that the defendants

George Wesley Stone and Hildegarde W. Stone

hereby appeal to the United States Court of

Appeals for the Ninth Circuit, from the judg-

ment in favor of plaintiffs and against the defend-

ants, entered in the above-entitled action on Novem-

ber 29, 1955.
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Dated: December 27, 1955.

/s/ LEO SHAPIRO,
Attorney for Defendants George Wesley Stone and

Hildegarde W. Stone.

Affidavit of service by mail attached.

[Endorsed] : Filed December 28, 1955. [69]

In the United States District Court, Southern

District of California, Central Division

No. 17831-BH

JACK W. S. FARNELL and ELISABETH PAT-
TEE FARNELL,

Plaintiffs,

vs.

GEORGE WESLEY STONE and HILDE-
GARDE W. STONE,

Defendants.

Honorable Ben Harrison, Judge Presiding.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Tuesday, August 9, 1955

Appearances

:

For the Plaintiffs:

G. V. CUTLER, ESQ.

For the Defendants:

WM. JEROME POLLACK, ESQ.
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Tuesday, August 9, 1955—10:00 A.M.

The Court : You may proceed, gentlemen.

The Clerk: Jack W. S. Farnell and Elisabeth

Pattee Farnell vs. George Wesley Stone and Hil-

degarde Stone, No. 17831-BH.

Mr. Pollack: Ready for the defendants, Your

Honor.

Mr. Cutler: We are ready, Your Honor.

The Court: You may proceed, gentlemen.

Mr. Cutler: If Your Honor please, I would like

to show the listing in this case to counsel to see if

we can stipulate as to its admission in evidence.

Mr. Pollack: We will stipulate that these docu-

ments may be received.

The Court: They will be admitted and the clerk

will mark them.

The Clerk: Do you want them marked sepa-

rately or together *?

Mr. Cutler: Together as a group.

The Clerk: Plaintiffs' Exhibit 1.

(The exhibit referred to was marked Plain-

tiffs' Exhibit 1 and received in evidence.)

Mr. Cutler: The plaintiff would like to call Mr.

Deutsch. [3*]

*Page nambering appearing at top of page of origiiial Reporter's
Transcript of Record.
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ANTON DEUTSCH
called as a witness by the plaintiffs, being first

sworn, was examined and testified as follows:

The Clerk : State your full name.

The Witness: Anton Deutsch.

Direct Examination

By Mr. Cutler:

Q. Mr. Deutsch, where do you reside?

A. Sherman Oaks, in the Valley.

Q. That is in this county? A. Yes.

Q. And what is your occupation?

A. Real estate broker.

Q. Are you associated with any other broker?

A. Yes, Chavin.

Q. Where is 3^our office?

A. 14415 Ventura Boulevard, Sherman Oaks.

Q. Sometime in the latter part of 1953 did you

see a listing of property located on Mulholland

Drive that had been listed hy Mr. and Mrs. Stone in

that office? A. Yes.

Q. And did you have any inquiries about a sale ?

A. Yes.

Q. Did you talk with Mr. and Mrs. Famell

about the purchase of that ? [4] A. Yes.

Q. About when did that occur?

The Court: Just a moment, gentlemen.

I have had preliminary statements from counsel

on both sides. Can't you stipulate to a number of

these facts?

As I understand from the statements of counsel
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(Testimony of Anton Deutsch.)

this property was sold by the seller to a purchaser

and afterwards the property was surveyed and it-

was found that all the improvements were not on

the property sold.

Mr. Pollack: That is correct, Judge Harrison.

The Court: There had been a mistake as to the

boundaries.

Mr. Cutler: That is so stipulated and that is the

fact.

The Coui"t: Now, why do w^e have to go through

all this detail when the main story is very simple?

Mr. Cutler: May I, Your Honor, in this case

then refer to only two or three questions in regard

to statements made by the parties as to the bound-

aries *?

The Court: Yes.

Q. (By Mr. Cutler) : You later then showed

the property to Mr. and Mrs. Farnell, the final pur-

chasers of the property, did you, Mr. Deutsch?

A. Yes.

Q. And did you have a chance to talk either

with Mr. Stone, the o\\aier, or with his wife, Mrs.

Stone? A. I talked to Mrs. Stone. [5]

Q. Mrs. Stone. And did she at that time when

you were on the property point out to you what it

included ?

A. Not in that respect. The only thing we dis-

cussed were terms and financing more than any-

thing else.

Q. Did sh<' at any time refei- to the boinidaTies /
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(Testimony of Anton Deutsch.)

Mr. Pollack: I object to that. The witness said

no.

The Coui-t: I think he can answer the question.

The Witness : No.

Q. (By Mr. Cutler) : Did she show you

whether or not the carport was on the property?

A. She showed us that the carport was there.

Q. And the guest house? A. Yes.

Mr. Pollack: Just a moment. I object to the

testimony unless it is given in question and answer

form.

The Court: Just a moment. T will take care of

that.

Mr. Pollack: T move to exclude the answer,

Your Hono]-.

The Court : Who did you first interview on that

property when you went out there?

The Witness: Well, actually, I submitted an

offer to Mrs. Stone.

The Court: You talked to Mrs. Stone?

The Witness: Yes.

The Court : Did she show you the property ?

The Witness: No. It wasn't the property—the

property [6] was obviously there and she showed us

the features of it like the construction and layout.

The Court: What did she show you in that re-

spect ?

The Witness : Just the fact that it is a two-story

house and she showed us the guest house, the inside

of it and where the pool was.

The Court: Showed you where the i)ool was?
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(Testimony of Anton Deutsch.)

The Witness: Yes.

The Court : Show you where anything else was ?

The Witness: Yes. There is a road in back of

it which she showed us, where there is a circular

drive.

The Court: How about the carport '?

The Witness: She showed us where it was be-

cause you drove right into it.

The Court: You drive right into it!

The Witness : In driving down, yes.

The Court : And 3^ou had a listing ?

The Witness : Yes.

The Court: On the property!

The Witness: That is right.

The Coui-t.: Where is that listing?

Mr. Cutler : Is this the listing here !

The Court: I thought you said that was the

escrow.

Mr. Cutler: This is the original listing with Mr.

Deutsch and Mr. Chavin, is that right ! [7]

The Witness: Yes—not with me but with Mr.

McNally.

Q. (By Mr. Cutler) : He was with the same

l^roker? A. Same office.

Q. Did you have that with you when you went

out there? A. I had a copy of it, yes.

Th(^ Court: You had a copy of it!

The Witness: Yes.

The Court: May I see it, counsel! I notice on

liere it says something al)out a guest house now
1)ein2,' rented for $175 per month.
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(Testimony of Anton Deiitsch.)

The Witness: Yes.

The Court: Did she show you that property?

The Witness: Yes.

The Court: And "a terrific view'' too?

The Witness: Yes.

The Court: I can't read this writing. It is

nearly as bad as mine.

Tlie Witness: Look at the photostatic copy.

The Court: You just had this pro])erty listed as

a certain address, didn't you?

The Witness: That is all.

The Court: T think that is all the (piestions I

have to ask.

Q. (By Mr. Cutler) : Do you recall that you

were requested by the })i'ospective pui'chasers, Mr.

niid Mrs. Farnell, to find [8] out from Mrs. Stone

where the southern boundary was?

A. No, I don't.

Q. And do you recall any further conversation

with Mrs. Stone as to the southern boundary?

Mr. Pollack: Just a moment, your Honor. As I

understand the testimony there is no evidence that

he had any conversation regarding any boundary.

The question propoimded assumes a fact not in evi-

dence.

The Court: I will ask a question. Did you dis-

cuss the size of the lot?

The Witness: AVe discussed it generally in the

beginning.

The Court : What was said, do you know ?

The Witness : An acre almost.
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(Testimony of Anton Deutsch.)

The Court: With Mrs. Stone?

The Witness : Yes, I believe so. I never met Mr.

Stone. He was in New York.

The Court: And what was said about the

boundary of the property?

The Witness: Just the general size of it—al-

most an acre.

The Court: What?

The Witness: That it was almost an acre or

three-quarters of an acre.

The Court: Did she point out where the lines

were or anything? [9]

The Witness: No. We weren't frankly, in-

terested in that at the time. I was trying to put over

an offer and the terms of an offer but we didn't

bother too much about boundaries or anything. It

was just whether they would accept it or not.

Mr. Cutler: That is all.

The Court : Ma^^ I ask, gentlemen, was this prop-

erty sold by lot number?

Mr. Pollack : Meets and bounds—I am not sure

about it.

Mr. Cutler: This was a portion—there was a

portion sold as a portion of a lot, your Honor, and

then there are metes and bounds description. The

deed refers to that portion 1107 of Tract 1,000, and

then beginning at the southwesterly corner and

going around metes and bounds.

The Court: Why don't you introduce the deed?

Mr. Pollack: 1 will stipulate it may go into evi-

dence.
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Mr. Cutler : We will oJffer it next in order.

The Court: Admitted.

The Clerk: Plaintiff's Exhibit 2 in evidence.

(The exhibit referred to was marked Plain-

tiffs' Exhibit 2 and received in evidence.)

The Court : Call your next witness.

Mr. Cutler: Mr. Jones. [10]

DON P. JONES
called as a witness by the plaintiifs, being first

sworn, was examined and testified as follows

:

The Clerk: State your full name.

The Witness: Don P. Jones.

Direct Examination

By Mr. Cutler:

Q. Mr. Jones, you reside in the county here, do

you? A. I do.

Q. What is your occupation?

A. I am a licensed land surveyor.

Q. What are your qualifications?

A. I am licensed in the

The Court: Just a moment.

Mr. Pollack: I am willing to stiiDulate with re-

gard to the surveyor—there is no question about

that.

Q. (By Mr. Cutler) : Let me ask then in re-

gard to that. Did you bring with you a survey you

had made for Mr. Farnell about December, 1953, on

his property upon Mulholland Drive ? A. I did.
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(Testimony of Don P. Jones.)

Q. Would you kindly produce a copy of that?

(Handing dociunent to Mr. Cutler.)

Mr. Pollack: It may be stipulated that that

survey may be received in evidence, your [11]

Honor.

The Coui-t: Do you stipulate it is a correct

survey?

Mr. Pollack: Yes.

The Court: The clerk has just called my atten-

tion to the fact there is no record of a waiver of a

jury in this case.

Mr. Pollack: The record may show on behalf of

the defendants that a jury is waived.

Mr. Cutler: We concur in that waiver, your

Honor.

Q. (By Mr. Cutler) : I would like you to point

out if you will, please, by referriu"; to one of these

drawings, Mr. Jones

The Court: Give him the one that has been in-

troduced in evidence.

The Clerk: Plaintiff's Exhibit 3 in evidence.

(The exhibit referred to was marked Plain-

tiffs' Exhibit ?> and received in evidence.)

Q. (By Mr. Cutler) : Mr. Jones, I show you

Plaintiff's Exhibit 3 which is your survey of the

property and I wish you to point out to the lines

you established of the lot. Do you care to come over

here, Mr. Pollack?

Mr. Pollack: Thank vou verv much. I am
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(Testimony of Don P. Jones.)

familiar with it and I said it may be offered in evi-

dence.

Q. (By Mr. Cutler) : I wish you would point

out to the court where the boundaries lie as to the

property and where [12] you established the south

boundary line.

A. The boundary is this heavy line with the

curve being the southerly bomidary. This is the loca-

tion of the car port which is south of the boundary

line.

Q. Where is Mulholland Drive?

A. It is from this line southerly 200 feet wide.

Q. What portion of the improvements then lie

outside of the boundaries of this property? Would

you pomt to them as you refer to them?

A. The entire carport and part of the two-story

house ; all of the guest house and part of your pav-

ing and concrete patio.

Q. Now, this is on a steep mountainside, is it

not? Would you kindly refer to the edge of the

brinlv or fill for the house, please, show where

that is?

A. The topography is indicated by this dashed

line. This is fairly level in here and then this is the

bottom of a bank coming down from ^lulholland

Drive. This is the access road from. the paved por-

tion of Mulholland Drive to the parking area.

Q. Approximately how much higher is Mul-

liolland Drive up here which is used as a highway,

how much higher than the level of the carport and

residence? A. I would estimate 25 feet.
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(Testimony of Don P. Jones.)

Q. About 25 feet? [13] A. Yes.

Q. And then you have indicated a line on the

top of the bank. Is that the top of the bank ?

A. Yes, sir.

Q. And then beyond that to the northward what

is the condition? It is a steep bank downward?

A. Apparently there has been a fill.

Mr. Pollack: Just a moment. I object to the

question as leading and suggestive.

The Court: You are getting pretty technical this

early in the morning, counsel. May I ask is there

room to move that house back ?

The Witness: Not without moving something

else.

The Court : What else would you have to move ?

The Witness: The pool, the guest house would

have to go approximately where the pool is. In

other words, it cannot be moved this way because of

the condition of the ground. This is the edge of the

ban]^ here and in my opinion this is as close to the

edge of the bank now as it should be. It would have

to be moved over in this area here which would

The Court: How about the house?

The Witness: The house could be moved back

—

could be moved noi'therly.

Q. (By Mr. Cutler) : Would there be any room

then for the carport? [14]

A. There would be barely enough room. At the

best it would be very close. It would depend on the

coudition of the grouud \)eve. I doul-t it—I doubt it

would be able to move this far.
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(Testimony of Don P. Jones.)

The Court: There would be room between the

guest house and the residence, wouldn't there, for the

carport ?

The Witness: Well, if the guest house went in

here there might i^ossibly be room here, but it

would be a very crowded condition.

The Court: We are living in a very crowded

period and age, aren't we?

Q. (By Mr. Cutler) : Moving it forward as you

have suggested, I\Ii'. Jones, would eliminate the pool ?

A. That is correct.

Mr. Cutler: You may cross-examine.

Cross-Examination

By Mr. Pollack:

Q. Actually, Mr. Jones, there is room there to

accommodate the house and the carport and the

guest house regardless of how it would be worked

out? There is enough land to accommodate those

three buildings, isn't there?

A. I believe so.

Q. And the pool could be moved over to the

extreme edge of it?

The Court: You can't move a swimming pool,

counsel. You [15] would have to build a new one,

wouldn't you?

Mr. Pollack : That is what I meant, your Honor.

Q. (By Mr. Pollack) : There is room to build a

pool at the edge of the property, isn't there?

A. T wouldn't want to bnild a pool at the ediTO
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(Testimony of Don P. Jones.)

of a bank because of your side condition. I don't

think it would stay there. You would haA^e to have

enough buffer from the edge of the bank because

the weight of the pool and the water in it would

give you a tremendous push.

Q. How many feet of buffer do you think you

would need?

A. Approximately what is shown there. I would

say 20 foot.

Q. Now, when you say that you didn't think the

house could be moved in this direction, what you

had in mind, had you not, was taking the house and

moving it in its entirety off of its preseut founda-

tion, is that correct?

A. That is true, except the house and carport

in the same relationship there—there is not enough

room on the level area to move it back so they would

both fall within the lot.

Q. That is the carport, l^ut the house itself en-

croaches only about 10 feet on one side and 13 feet

on another side. Is that about right?

A. Correct.

Q. And so all you would have to do would be to

move the [16] house back that distance to get it off

the encroachment ?

A. Yes, sir, plus any building set-back.

Mr. Pollack: That is all.

Mr. Cutler: Thank you., Mr. Jones. You may be

excused.

The Court: Call your next witness.

Mr. (^itlor: Mr. Baehr.
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P. D. BAEHR
called as a witness by the plaintiffs, being first

sworn, was examined and testified as follows:

The Clerk : State your full name.

The Witness: P. D. Baehr.

Direct Examination

Mr. Cutler: Your Honor please, we are present-

ing Mr. Baehr as an expert appraiser and I would

like him to take his qualifications.

Would you state those, please?

The Witness : Your Honor, I have had 25 years
^

experience in appraising with the California Bank
fi'om 1926 until 1942.

During that time I had experience in all phases

of real estate selling, buying, mortgage loans and

appraising.

I was a membei- of the Branch Location Com-

mittee, member of the Real Estate Loan Commit-

tee and as chief appraiser when I resigned in 1942.

And since 1947 I have been an independent ap-

praiser.

The Court : Do you belong to any societies ? [17]

The Witness : Yes, I do. The Los Angeles Realty

Board, American Institute of Real Estate Brokers,

American Right-of-Way Association, American In-

stitute of Real Estate Appraisers.

Q. (By Mr. Cutler) : And are you acquainted

with the subject property in this case, Mr. Baehr?

A. Yes. I was given an assignment to make an

appraisal of the property.
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(Testimony of P. D. Baehr.)

Q. Have j^ou seen this surv^ey map that was pre-

pared by Mr. Jones, who was just on the stand,

Plaintiffs' Exhibit 3?

Air. Pollack: I object to any question regarding

this property. The evidence thus far does not dis-

close that this witness is an expert in the particular

type of property and in the particular location that

is the subject of this lawsuit.

The Court: Well, do you want to spend more

time on thaf?

Mr. Pollack: I would like to briefly take this

witness on voir dire if I may, your Honor.

The Court : You want to take him on voir dire ?

Mr. Pollack: Yes.

The Court: Very well, you may do so.

Voir Dire Examination

By Mr. Pollack:

Q. Mr. Baehr, have you ever appraised any

property on Mulholland Drive?

A. Yes, I have. [18]

Q. How recently?

A. The most recent one—I don't recall exactly,

but I think about four months ago.

Q. Whereabouts on Mulholland Drive was it?

A. I can't recall the address. It was east of the

subject property.

In 1953 I made an appraisal of property located

at 3285 Coy Drive, which is at Mulholland and

Beverlv Glen. That is about three-fourths of a mile
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from the subject property. It was residential prop-

erty.

Q. That was about two years ago?

A. 1953, right.

Q. Of course the value of property in that area

fluctuates, does it not, from year to year!

A. Well, my appraisal assigimient was to ap-

praise property as of the date of the sale which

was 1953.

Q. And what other properties have you surveyed

or appraised in that area ?

A. Oh, I have appraised properties all over Los

Angeles County. I can't recall. Many properties in

the Valley, Sherman Oaks, Sepulveda Drive

—

Boulevard. I can't recall offhand. I have appraised

Aery many properties.

Q. Do you know what canyon this property is

near?

A. Well, it is near Beverly Drive. It is west of

Laurel Canyon. It is near Coldwater Canyon. You

go up [19] Coldwater Canyon and Beverly Drive.

Q. Have you appraised any properties recently

on Beverly Drive or Coldwater Canyon?

A. I don't recall any on Beverly Drive. I have

appraised properties on Coldwater Canyon, I be-

lieve lower down—not up on Mulholland Drive.

O. What is your present business, sir?

A. I am a real estate broker and appraiser.

Q. Do you spend most of your time as a broker

or most of your time as an appraiser?

A. My time is spent appraising.
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Q. Have you ever testified in court regarding

the value of any property in that area?

A. Yes. I have testified in the Los Angeles

Superior Court, Los Angeles Municipal Coui-t and

United States Federal Courts. I have made ap-

praisals for the Lands Division of the Department

of Justice.

Q. With regard to property in the area that we

are talking about?

A. No, not on Mulholland Drive. An appraiser

has assignments all over everywhere.

Q. I understand that but I am particularly in-

terested in property in that area.

A. I believe I have answered that.

Q. Four months ago you think you appraised a

piece of [20] property on Mulholland Drive, is that

correct?

A. I am sure I appraised one. I don't recall

whether it was exactly four months. It may have

been this year sometime, the first of the year.

Q. You don't remember the address of that prop-

erty?

A. I don't remember it, no. It was a single family

residence. It was a ])roperty that the o^^^leT ^^ished

to sell and wanted to get the market i^rice.

Q. Was this appraisal in connection with a list-

ing that you were taking on it?

A. I didn't take the listing. They retained me to

set a market value of the property.

Q. Did they y)ay you for doing that?

A. Yes, they did. I don't work without ])ay.
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Q. I mean were you employed, as an appraiser?

A. I was em]3loyed as an appraiser.

Q. Now, aside from that piece of property and

the other piece that you say you appraised two

years ago, have you appraised any other property on

Mulholland Drive?

A. I can't recall any specific property at this

time. I know I have looked at Mulholland Drive

many times but I can't recall any specific prop-

erty.

Q. How close is the nearest piece of property

that you do recall having appraised?

A. Three-fourths of a mile. [21]

Q. On what street was that?

A. That was on Coy Drive. It is right off of Bev-

erly Glen and Mulholland Drive.

Q. How long ago was that? A. 1953.

Q. That is the same piece of property?

A. That is right.

Q. What did you say was the nearest canyon

to this house on Mulholland that is the subject of

this lawsuit that you appraised?

A. The nearest canyon?

Q. Yes.

Mr. Cutler: I don't believe the question is clear.

Did you say that he appraised?

Mr. Pollack : I understood that he has appraised

the Farnell property.

Mr. Cutler: Yes.

Mr. Pollack: And I want to laiow if he knows
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what the nearest canyon is to the Farnell prop-

erty.

The Witness : On the southerly side I assume you

are speaking of?

Q. (By Mr. Pollack) : Yes.

A. Well, there is Laurel Canyon, Coldwater Can-

yon. I can't recall right now the name of the can-

yons along there but they are all on the south side.

The street ends at [22] Mulholland Drive.

Q. Don't these canyons run north and south?

A. That is right. They end at Mulholland Drive

and the subject property is on the north side of Mul-

holland Drive.

Q. Well, assuming Mulholland Drive runs gen-

erally east and west what would it ]^e near ?

The Court: I don't think that is a proper ques-

tion on voir dire. I want to know what this man has

done in preparation for this appraisal. You worked

for the Land Division. You know what you have

to do.

The Witness: Yes, but I wasn't asked

The Court : I am asking.

The Witness: All right, sir.

The Court: What did you do in pre])aring your-

self for this appraisal ?

The Witness: I made an inspection of the prop-

erty and all improvements. I secured a map and

studied the survey.

I checked the public records for sales to find

sales comparable to the property.

T found (me of a vnrant lot practically joining the
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subject property of about a half acre. It sold—may
I give the complete reference or do you just want it

for

The Court : Counsel, in this case we are not in-

terested so much in the value of the lot. It is the

location of the improvements on the lot that the

complaint is about. Isn't [23] that true?

Mr. Pollack : I was trying to determine how well

acquainted with the area this man is and apparently

he doesn't know Benedict Canyon is the nearest

canyon.

The Witness : I couldn't think of the name of it.

Mr. Pollack: That is all the voir dire I have,

your Honor.

I object to the question on the ground that this

witness does not appear to be sufficiently familiar

with the values of property in the area of the prop-

erty—that is the subject property of this lawsuit.

The Court : Objection is overruled. I don't think,

gentlemen, in this case we are so much interested in

the value of the lot as we are interested in the

amount of money it will cost to i)ut this property in

a proper setting.

Mr. Pollack: That is right.

The Court: Isn't that true?

Mr. Pollack : That is very true.

Mr. Cutler: I think, if your Honor please, it

w^ould be very pertinent to show the value of the

property in December of 1953 as if the purchaser

had gotten what he thought he was getting, the
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value of that property as a unit with the improve-

ments on it.

The Court: I thought everybody was satisfied

with what they paid for the property if they had

gotten what they [24] thought they were getting.

Mr. Cutler: That is right.

Mr. Pollack: That is true.

The Court: In other words, the sale price was

$38,000.

Mr. Cutler: If we had gotten the property

The Court: The purchaser was satisfied until

he found out their house wasn't on the lot that they

thought they bought and the seller was satisfied

because he sold the property. Isn't that true?

Mr. Pollack: That is correct, your Honor.

The Court: So the whole question here is what

damage has resulted by reason of the house not

being located on the property.

Mr. Pollack : That is correct.

Mr. Cutler: That is right, your Honor. Now in

that comiection then, Mr. Baehr, did you make an

appraisal of the property in the first instance as to

what it would be worth as it appeared if the pur-

chaser had gotten what he saw?

Mr. Pollack: Object to the question, your Honor.

I thiuk it is material. I think we are agreed on

that.

Mr. Cutler: As a preliminary matter I want to

establish that and then ask him what his appraised

value was of the ])roperty at that time as it actually

surveved.
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The Court : I think we can assume the property

was worth $38,000 had the improvements been on

the land that the [25] plaintiff here thought he was

getting, can't we?

Mr. Cutler: We can do that, your Honor, yes. I

would like to state one thing

The Court: Then what was the property worth

in the condition that it finally developed it was in.

That is what we are interested in.

Mr. Pollack: That is right.

Q. (By Mr. Cutler) : Would you give us the an-

swer to that question which the court has pro-

pounded, the value as it was actually existing?

A. In my opinion the market value as the prop-

erty actually existed is $10,600.

My market vahie of the property as it appeared

to exist was not $38,000. There was personal prop-

erty involved which cut the value dowm.

Q. However, in adding on the $2,500 value of

personal property you did arrive at essentially

the same figure, did you not?

A. That is correct.

Q. $37,000? A. Correct.

Q. Then as it actually existed you have given a

market value at that time of $10,600?

A. That is correct.

Mr. Cutler: Cross-examine. [26]
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Cross-Examination

By ]\Ii'. Pollack:

Q. How did you arrive at the figure of $10,600?

A. Well, I took into consideration the actual size

of the usable lot, the size, condition of the improve-

ments as they existed.

Q. Let us take one thing at a time. You say you

took into consideration the actual size of the usable

lot. is that correct"?

A. That was one of the factors, yes. There were

many more factors.

Q. Yes, I understand that. Now, what did you

figure that was Avorth %

A. The size as it actually existed if unimproved

in my opinion would have had a market value of

$5,000.

Q. When you searched the records did you find

any sales for any lots for the sum of $5,000 in

that area?

A. Yes. The adjoining property sold for $4,500.

Q. How did that compare in size?

A. The adjoining property was larger.

Q. How do you know it was larger?

A. Well, from the maps.

Q. You can't tell from a map. can you, what the

usable size of a lot is?

A. I can from an inspoctiou. [27]

Q. You said you determined it from a map.

A. I said that was part of it. T said from a map
and the iuspection.
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Q. You mean you went out there and looked at

the property?

A. It is visible from the Farnell property.

Q. I am just saying you stood on the Farnell

l^roperty and looked at this adjoining lot?

A. And I talked to the owner.

Q. Let us take just one thing at a time. You
talked to the owner of the lot? A. Yes.

Q. And where was the owner when you talked to

him? A. The owner?

Q. Yes.

A. I talked to him here in the courtroom.

Q. That was just this morning, wasn't it?

A. Yes. I talked to him here this morning.

Q, And prior to talking to him this morning you

never talked to him before, did you?

A. No, I never talked to him before. It was a

verification.

Q. We will come to that.

A. I have a right to answer your question.

Q. Well, go ahead. Tell me when you are

through. [28] A. I am through.

Q. Now, you went out on the Farnell property

and you looked next door at this lot. is that cor-

rect ?

A. That was j)art of the investigation, 3^es.

Q. In addition to that you looked at a map of the

property? A. I checked the maps.

Q. Where did you check the map ?

A. I checked the assessor's records. I have a

copy of the map.
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Q. That you did in the Hall of Records or Hall

of Justice'?

A. That was the official map. That is where I

would generally go.

Q. I wanted to know where you went to look

at it.

A. Hall of Records—in the assessor's office.

Q. Where is the assessor's office.

The Court : What do we care ?

Mr. Pollack: I would like to find out whether

he actually went there.

The Witness: I assure you I did.

Q. (By Mr. Pollack) : You went to the asses-

sor's office and you stood on Farnell's property

and in that way you determined the usable size of

that lot?

A. AVell, that was generally, yes. [29]

Q. Did you do anything else?

A. In what respect?

Q. Well did you locate the lot lines?

A. No, T didn't make a survey. That wasn't

my job.

Q. Without a survey you couldn't actually tell,

could you, the usable size of that lot?

A. Well, it is now improved. The appearance of

it would appear to be a certain size.

Q. You couldn't tell where the boundaries were,

could you?

A. I made no survey. That is not my business.

Q. You didn't walk over the lot? A. No.
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Q. How many square feet is there that is usable

in the lot next door?

A. I would just have to guess at that.

Q. I don't want you to guess. Did you ever deter-

mine the nimiber?

A. I can go out and measure it but I would have

to guess at it here.

Q. So even to this day you don't know the num-

ber of square feet in that lot, do you ?

.

A. No, I don't know the number of square feet.

Q. Do you know the number of square feet in the

Farnell lot? [30] A. Yes, sir.

The Court: Do you know the number of square

feet in this building?

Mr. Pollack: I am not testifying here.

The Court: I was just wondering.

Shall we put the surveyor back on the stand to

show how many square feet of usable ground there

are here, counsel?

Mr. Pollack: I think your Honor is missing my
point. This witness testified that he came to an

opinion regarding the value of the Farnell lot by

comparing it with a lot next door.

Now, my point is imless he knew the number of

square feet in the lot next door he had no basis for

comparison. It might have been a lot more or less.

The Witness: May I make a correction? I did

not state I was comparing the value of the lot next

door in this case. That is only one factor.

The Court.: Counsel, let us find out how he ar-

rived at this fig-ure of $10,600 for this property. Let
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us break it down and find out what comprises that

figure.

Did you consider the availability of moving some

of this property f

The Witness: Yes, your Honor.

The Court: What did you figure it would cost

to move that house % [31]

The Witness : There were bids on that. The cost

to relocate, decorate and landscape was around $13,-

200.

Mr. Pollack : Just a moment, your Honor—I ob-

ject to that. This man is depending upon some hear-

say—something that has been told to him.

The Court: That is what all appraisers do.

Mr. Pollack: In their field, though. He is not

appraising real estate when he is appraising the

cost of moving a house.

The Court: Now, just a moment. Let us be fair

here. The court is interested in finding out if this

property can be relocated on that lot and if so what

it would cost.

Now, if this man can give us some help on it why
not have him do so ?

Mr. Pollack : I am just as anxious for that help

as you are, your Honor.

The Court: You don't seem to be.

Mr. Pollack: Well, T just thought we ought to

get it from someone in the business of moving houses

and not from a real estate appraiser. That is just

mv thoim-ht in tlie matter.
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The Court: Well, if lie has an estimate here

from somebody do you want to bring them in?

Mr. Pollack: I would rather they brought in

their mover.

Mr. Cutler : We have a call in for Harry Bernas-

coni who made a careful estimate here and I have

here his estimates [32] in the file. He should be

here at 2:00 o'clock. I thought perhaps we Avouldn't

need him until 2:00. He should be here at 2:00

o'clock. Possibly the court might permit this testi-

mony subject to his appearing.

Mr. Pollack: That will be all right.

The Court: Proceed.

The AVitness: Other factors I considered in af-

fecting the market value was the size of the site in

relation to the existing improvements, and that if

the existing structures were relocated the site would

present a very crowded appearance which would,

in my opinion, definitely affect the market value of

file property from a purchaser's standpoint.

Then of course the cost to relocate the improve-

ments and the cost of landscaping and even though

the improvements were relocated the difficulty in

financing the improved property and other factors

were considered in the situation—the style of the

house. It was originally a duplex which had already

been remodeled once. The guest house has been

added onto at various times and the situation would

be l^etter if it were developed with a more modern

type of house.

Of course the location of the pool in the center
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of the lot definitely would restrict the location of the

improvements to the best advantage.

The Court: How many rooms does that house

have in it?

The Witness: The house has, if I recall, seven

rooms, [33] seven rooms and two baths. And on

the first floor there was a rumpus room with a fire-

place and a bar, three bedrooms and the bath.

The house was originally built in 1947. It was

remodeled in 1951 and 1953. There was a large bed-

room, dining room, storage room and kitchen and

bath.

The house had 2,380 square feet in it. The guest

house was on a concrete slab foundation. It was

built in 1948. It had four rooms and a bath. The

rooms are in tandem arrangement. There is no

central hall. You go from one room to another. It

is a nice, attractive guest house but the construction

is such that it would be rather difficult to move. It

could be moved but it would be difficult to move to

advantage.

The carport was built in 1953. It is open on three

sides. The rear line is concrete blocks against the

banl^. The back originally had a reinforced con-

crete retaining wall and when the carjDort was re-

built the building department required restrength-

ening so they put a concrete wall in which now be-

comes part of the retaining wall as well as the rear

line of the carport.

Jt would be very difficult to move the carport to

auv advantage on the existinc: lot. I have marked
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up one of the surveys showing the lines of the usable

site and the location of the improvements. [34]

Q. (By Mr. Cutler) : Do you have that with

you? A. Yes.

Q. What have you attemjjted to show here, Air.

Baehr? A. (No answer.)

The Court: This is really cross-examination and

I was interfering, counsel.

Mr. Pollack: T think that had to do with his

voir dire.

The Court: He said he was your witness, coun-

sel.

Mr. Pollack: Then he started in to ask some

more questions but if he is through I would like to

continue on if T may.

Mr. Cutler: Yes.

Q. (By Mr. Pollack) : What did you think it

would cost to build that house?

A. May I have the question again, please ?

Q. What is your opinion as to how much it would

cost A. To build the house?

Q. Yes.

A. I don't know what it cost to build the house

in 1947. I made no appraisal of that. My appraisal

was as of December, 1953.

Q. What would it have cost in 1953 to build

that house? A. My estimate

The Court: It isn't a question of what it cost to

build the house, but what the house was worth. [35]

A house built in 1947 would be a different house

than one vou were building in 1953.
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]\ir. Pollack : Part of the house, your Honor, was'

rebuilt, I believe, in 1954 but I won't press the

point.

The Court: You figured this on a footage basis?

The Witness: Yes.

The Court: And you said there are 2,800 feet?

The Witness : 2,300.

The Court: 2,300?

The Witness: That is right.

The Court : What did you figure ?

The Witness: My estimate of the replacement

value in 1953 was, for the residence, $8.50 a square

foot.

Q. (By Mr. Pollack) : How about the guest

house ?

A. The guest house had 848 square feet and the

replacement value, according to my estimate, was

$7.00 a square foot.

Q. And what did you figure the car poi-t was

worth?

A. 704 square feet at $2.50 a square foot. And
then there was the pool and landscaping which was

also a part of the improvements.

The Court : What did you appraise the pool at ?

The Witness: I allowed $4,000 for the pool. It is

not a finished pool. It had the appearance of being

rather homemade. I don't know who built it.

The coping was lacking on the pool. It had a

filter [36] system but no heating system, no diving

board but a ladder which was added subsequent to

the purchase.



vs. Jack W. S. Faryiell, et ux. 89

(Testimony of P. D. Baelir.)

I made an allowance of $2,000 for landscaping.

^ That totaled $33,890 to save you adding.

Q. (By Mr. Pollack) : Thank you. Nov/ these

estimates that you got regarding the cost of mov-

ing, whose estimates have you used*?

A. Star House Movers' estimate.

Q. And what is the date of that estimate?

A. I don't recall the date. I don't have it with

me.

Mr. Cutler: We have the estimate here.

Mr. Pollack: Well, I will ask for it in just a

moment.

Q. (By Mr. Pollack) : All you were shown was

an estimate by the Star House Moving Company ?

A. I was mlling to accept that figure although

in my opinion it probably would cost more to move

the house because of the condition of the house, the

foundation and the possibility of running into

some filled ground at the back. That was uncertain

although for this market value I was willing to

accept that estimate.

Q. Did you ever move a house yourself?

A. No, I never did.

Q. You were never in the house moving busi-

ness?

A. No, but I have seen a lot of houses moved.

The Court: The court has had some experience

in house [37] moving and I will tell you if you

have to do it don't try it.

Q. (By Mr. Pollack) : If the guest house was

removed completely there would be ample room for
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the pool, the car port and the house, is that cor-

rect?

A. Well, I wouldn't say ample. I would say that

you could get the house on the lot. The house can be

moved on the lot and so can the guest house but you

wouldn't have the same type of property. It would

make it an entirely different type of property.

Q. But if you eliminated the guest house you

would have ample room for the car port, the pool

and the house?

A. Well, it depends on how^ you define "ample."

I would say no, you wouldn't have ample room.

The square footage wouldn't be available.

Q. You would have the extra room that you

didn't have if you didn't rebuild the guest house,

isn't that true? A. To rebuild it?

Q. In other words, you can get it all on the

usable part of that lot, can't you, but you say it

would be a little crowded ?

A. I made a sketch to scale and moved the house

around on the lot and you can put them on the lot

but as far as being ample space in my opinion it

would not be.

Q. Now, if you eliminated the guest house you

would [38] have all the room you want, isn't that

true?

A. No. You would have an entirely different

property. It would be entirely different. You
wouldn't have the same typo of property. You
wouldn't have the uuest house.
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Q. Well, I am just talking about your position

that because of the guest house, the carport, the

pool and the main house that it would be a little

crowded, isn't that what you said'?

A. If they were relocated on the existing situa-

tion—existing site, yes.

Q. Now, if you eliminated the guest house you

would have ample room?

The Court : That is self-evident, counsel. If they

eliminate part of the improvements they would

have more room.

Mr. Pollack: That is all.

Redirect Examination

By Mr. Cutler:

Q. In connection—we might offer in evidence

this diagram that he has drawn here for possible re-

location.

The Witness : That is no relocation on that map.

Q. (By Mr. Cutler) : Did you have a drawing

for the relocation?

A. No, just an overlay.

Q. Perhaps then that would not be so usable.

That is all, then. By the way, did you take pictures

of the 1)1ace [39] while you were there?

A. Yes, I took some photographs.

Mr. Cutler : If your Honor please, it might help

in visualizing this matter to have the photographs

in. I would like to show counsel some of the photo-

gi'aphs. They might be of some benefit to the court

in visualizing this situation a little better.
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(Documents handed to Mr. Pollack.)

Mr. Pollack: I think it should be explained to

the court. I have no objection to them.

The Court : Those are pictures of the property ?

Mr. Pollack: Yes.

The Court: Are they pictures of different por-

tions of the property?

Mr. Cutler: Yes, from different points of view.

The different portions of the premises are shown

and also the structures.

The Court: Have them introduced as one exhibit

in the envelope.

Mr. Cutler: We offer these, if your Honor

please, as Plaintiffs' Exhibit No. 4.

The Court: Admitted.

(The exhibit referred to was marked Plain-

tiffs' Exhibit 4 and received in evidence.)

Mr. Cutler: That is all, Mr. Baehr, thank [40]

you.

The Court: Call your next mtness.

Mr. Cutler: You ai*e excused as far as the plain-

tiff is coucerned.

The Court: May this witness be excused?

Mr. Pollack: Yes.

Mr. Cutler: Mr. Deutsch and Mr. McNally may
be excused and is there any objection to excusing

Mr. Joucs. the surveyor?

Mr. Pollack : Ho mav be excused.
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Mr. Cutler: We would like to call Mr. Bernas-

coni of the Star House Movers.

HARRY BERNASCONI
called as a \Yitness by the plaintiffs, being first

sworn, was examined and testified as follows:

The Clerk: State your full name.

The Witness: Hai^y Bernasconi.

Direct Examination

By Mr. Cutler:

Q. Mr. Bernasconi, you reside here in the

county? A. Yes, I do.

Q. And you are in business?

A. I am the manager of Star House Movers.

Q. And about how long haA^e you been so en-

gaged?

A. I have been with the firm for 28 years.

Q. During that time you have personally and as

manager of the company moved many houses, have

you not? [41] A. Yes, I have.

Q. And were you called by Mr. Farnell in this

case, to make an estimate of moving certain houses

on the i3roperty at 13751 Mulholland Drive?

A. I was.

Q. And was that about October of 1954, last

year ?

A. Yes. The letter dated to him was in October

so it was around the 1st of October.

Q. Did he ask you to give him an estimate as

to the cost of moving the carport and guest house

and residence so thev would all be on his lot?
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A. He did.

Q. And did you do thaf?

A. Yes, I did.

Q. And what was the cost as you estimated it?

A. Well, this letter I wrote confirming my verbal

bid to Mr. Farnell was for $7,400. This bid included

the moving and installing new foundations and re-

placing the floor joists which are now dry rotted,

and reconnecting the plumbing, stuccoing the ex-

terior of the bottom of the building, all electrical

repairs, replacing the fireplace, replacing the

porches and all the flat work and reconnecting the

plumbing.

Q. That was for which structure'?

A. That was for the main house. That did not

include any painting or decorating. [42]

Q. That would be in addition?

A. That is right.

Q. And your estimate of the moving—after mov-

ing the house would it be necessary to do an}^ paint-

ing and redecorating?

A. Yes. It is always necessary. In the way that

house is built there are several walls that have to

be replaced because the house is built against a

banlv and the retaining wall is a portion of the main

body of the building which will be lost in the mov-

ing of the building. Those will have to be replaced

and replastered.

Q. Did you make any estimate as to what that

additional cost would be ?

A. No, we did not make anv additional estimates
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on the painting or decorating, but this included re-

placing those walls.

Q. Now, did you make an estimate as to mov-

ing any other portion of the structures ?

A. Yes. We made a figure estimate on moving

the giiest house.

Q. And what was that, please?

A. Well, I don't have that. I believe I had the

repairs to the guest house which consisted of putting

in a new floor and reconnecting the plumbing, but

which did not include any floor covering. The figure

on that was $1,980, plus [43] $1,500 on the moving.

Q. Making a total of $3,380?

A. That is right, on the guest house.

Q. Did you make somewhat of an estimate as

to the condition the houses would be in as to prox-

imity, closeness and so on to the lines after you

made that kind of a move?

A. AYell, we didn't go into too much detail.

Mr. Farnell, T believe, had a j^lot jolan there and

it showed the building would have to be moved, I be-

lieve 23 feet, to be on his property.

Q. That was the main residence?

A. That is right.

Mr. Cutler: You may cross-examine.

Mr. Pollack: No cross-examination.

The Court: That is all.

Mr. Cutler : If your Honor please, are you going

to take a recess this forenoon? If so, we would have

a chance to confer ^^^th another witness here.
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The Court : We will take a recess of five minute&

at this time.

(Short recess.)

The Court: You may proceed. llerewa

Mr. Cutler: Your Honor please, I would like to:| TiieC

call Mr. Deutsch to the stand for one further ques- jifilus

tion. Would you come to the stand again, Mr..| Tte^

Deutsch? [44]

ANTON DEUTSCH ^'!

a witness called by the plaintiffs, having been pre

viously sworn, resumed the stand and testified fur

ther as follows

:

The!

Tlie

myattf

aW

Further Direct Examination mkm

BvMr. Cutler: Itkfc

Q. Mr. Deutsch, at the time you were negotiating I . „

a sale v.ith the Farnells, did you go over the prop-

erty and have a conversation with Mrs. Stone?

A. Yes.

Q. And did she point out to and m^.ke any state-

ment about the boundary around the car23ort and

guest house?

Mr. Pollack : Just a moment. I think the witness

has said four or five times that there was no dis-

cussion whatsoever regarding boundaries. He said

further that he went out there just for the purpose

of submitting an offer. He testified he was anxious

to put the deal across and tliat he did not discuss

boundaries and I think it is improper.

mt
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The Court: Just a moment. I think that is cor-

rect. Isn't that what you testified to?

The Witness : That is approximately correct, but

there was one thing that I didn't realize.

The Court : There is one thing that you forgot to

tell us about *?

The Witness : Yes.

The Court: What reminded you of it? [45]

The Witness: Well, actually it was brought to

my attention by Mr. Farnell 's attorney.

While we were negotiating there was a question

about splitting the property because Mr. Farnell

wanted to buy it without the guest house if it could

be arranged and we were negotiating on that basis

the first time and at that time she gave me a map

showing where they had thought of doing it and

showing how it could be cut off and she showed me

on the map and also in the general way that it could

be cut off by splitting it somewhere along the middle

and taking the guest house off and letting the pool

and the main house remain as one piece, which they

were interested in, and then keeping the guest house.

Q. (By Mr. Cutler) : In doing that was any-

thing said about the boundary near the guest house ?

Mr. Pollack: Just a moment. I object to that.

He already told the story. Now, this is the fifth

time he has told a story of eliminating any reference

to the boundary. Now he is asked for the sixth

time was there a conversation about the boundary.

The Court: I think that was asked a number of

lli»ies, counsel.
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Mr. Cutler: Any cross-examination'?

Mr. Pollack: No.

The Court: That is all. Call your next [46] \

witness.

BRUCE D. WILFONG
called as a witness by the j)laintiffs, having been

first sworn, was examined and testified as follows:

The Clerk: State your full name.

The Witness: Bruce D. Wilfong.

Direct Examination

By Mr. Cutler:

Q. Mr. Wilfong, what is your occupation?

A. I handle the new construction and new busi-

ness with the Southern California Gas Company.

Q. And were you so connected and employed in

the latter part of 1953? A. Yes, sir.

Q. Were you called by the Stones to come to

their property on Mulholland Drive?

A. Yes. I was contacted by a number of the

people up there to make an estimate of what it

would cost to run gas from Benedict Canyon up to

serve this group of people there.

Q. In doing that you went right onto the prop-

cT'ty, did you? A. Yes.

Q. And did you have occasion to meet Mr. or

Mrs. Stone or both of them? A. Yes.

Q. Did you meet their neighbor, Mr. Frnnk

Peters? [47] A. Yes.
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Q. What did you do in connection with giving

them an estimate as to what it would cost?

A. Well, first we measured the distance required

to run a main up there and then the measurements

required to run services down to the meter location

at the houses.

Q. And the main would have been located on

Mulholland Drive ? A. Yes, that is right.

Q. And then you took an estimate

Mr. Pollack: Just a moment. Can we get the

time this took place, your Honor ?

The Court: 1953, wasn't it?

Mr. Pollack: More definite than that.

The Witness: Yes, I can give you some definite

information on that. I was up there and signed

some papers with the different people on—this was

in March of 1953 and later on I released a gas

service down to the house in April of 1953.

Q. (By Mr. Cutler) : That was on the Stone

]>roperty, was it not? A. Yes.

Q. And gas was actually connected there, you

said, in April of 1953?

A. No. That is when I ran the gas service into

the gas meter and the turn-on is called for whenever

the customer [48] requests it but the service is in

there and available when we release it to them.

Q. Now, in connection with making the estimate

as to the cost for rmming from the main down to the

house, did you and Mr. Peters—did he assist you in

running the line—taking the measurements?

A. Yes. He assisted me in making the measure-
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ments for the service to be installed at his house

The Court: You mean Mr. Stone's house?

The Witness: No, Mr. Peters' house.

Q. (By Mr. Cutler) : And he is a neighbor ad

jacent to—an adjacent neighbor to the Stone

property? A. That is right.

Q. Was Mrs. Stone present when you and Mr.

Peters were there doing that?

A. Well, at the time Mr. Peters and I were

making this measurement we were a considerable

distance apart. It is cjuite a ways down to his house

from the property line at Mulholland Drive. I can't

truthfully say since there has been quite a time

elapsed since then, whether she was there or not.

But as I said we were quite a distance apart, some

100 feet apart.

Q. However, do you recall that you saw her there

near Mr. Peters'

Mr. Pollack : Just a moment. The witness already

said [49] he cannot truthfully say whether she was

there.

Q. (By Mr. Cutler) : I was asking whether or

not he meant with himself or whether she was in the

neighborhood.

A. Well, it is possible for him to have seen her

and me not have seen her, I suppose.

The Court: You don't remember any conversa-

tion at which she was present?

The Witness: No. I have no conversati(m with

her.

Q. (By Mr. Cutler) : Did you have a conversa-

i

I
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i^f tion with Mr. Peters? A. Yes, I did.

Q. But you are not positive whether or not Mrs.

Stone was there? A. No, I am not positive.

1 Q. You don't know whether she was present or

X not? A. No.

Q. Then we would like to excuse this witness

and put Mr. Peters on the stand.

The Court : That is all.

Mr. Cutler: Just a moment.

Q. (By Mr. Cutler) : Did you have a conversa-

tion with Mr. George Stone, Mr. Stone, as to the

boundaries? A. I can't recall.

Q. Right now you don't recall talking either

with Mr. or Mrs. Stone? [50]

A. Yes. I recall talking with them but whi'tlier

it was exactly about the boundaries or not J don't

know. I had considerable money to collect from the

people for the main extension.

Q. Do you recall what you told them in regard to

the distance it would be from the main to their

house ?

A. Yes. 1 have the distances right here.

Q. Did you talk it over with them and give it to

them? A. (No answer.)

Q. Did you give the estimate to Mr. and Mrs.

Stone?

A. There was no estimate to be made there.

There are allowances set up by the gas company as

to how many free feet of service we can run to a

customer for the appliances that they are install inii,.

Since this wns well iiiulcr wliat w;is Tccjiiivod or,, E
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am sorry, since the distance required there was lesss

than the allowances they had there was no need to

talk to him to any extent on the main extension

The deposit was made and the papers were signed

and we ran the service.

I have a sketch here showing approximately Iuav

many feet it was from the property line to the

heater location.

Q. And what is that distance "?

Mr. Pollack: How w^ould that be material, your

Honor?

The Coui-t : Well, I don't know. I am not sure. I

thought I would listen to the evidence. It may be

connected up in [51] some manner.

Mr. Pollack: Very well.

The Witness: In the case up there, since the

terrain is up and down we had to take a measure-

ment running along the top of the ground from the

property line to the set-up meter location. At that

time I set it at 25 feet. The crew^, when they went

out to install the service, installed 42 feet so that

is what it was from the property line to the meter

location.

Now, we w^ent dow^n and crossed over but that is

the total length of pipe. In other words, that is the

total leng-th of pipe that we installed there.

Q. (By Mr. Cutler) : In what portion of the

Iiouse was the meter installed?

A. Th(^ meter was installed 10 feet back from

the ri,iL>ht front corner of the house on the right-hand

side as vou are facins: it from the street.
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Q. The total distance that you installed pipe was

42 feet? A. Yes, sir.

Q. Did you tell the Stones where the boundary

line was as you installed this or while you made the

survey ?

A. I think we discussed it because I have on my
sketch here—I show the property line rumiing at an

angle across—through the carport. [52]

Q. Your best recollection is that you did have

such a discussion with the Stones?

A. I will put it this way. I usually talk it over

with a customer.

The Court : But you didn 't know whether you did

or not?

The Witness: No, sir, not to be positive.

Mr. Cutler: That is all. You may cross-examine.

Cross-Examination

By Mr. Pollack

:

Q. This property line that you are talking about,

where did you get the information on that?

A. From our survey crew. They go up before

we install a main. They go up and stake the location

of the installation of the main.

Q. As I understand your testimony you don't

remember telling either Mr. or Mrs. Stone anything

about where the property line was, is that correct?

A. As [ said, I can't remember positively

wh(^ther we discussed that or not.

Mr. Pollack: That is all.

The Court: Call vour next witness.
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FRANK QUEEN PETERS
called as a witness by the plaintiffs, being first^

sworn, was examined and testified as follows :

The Clerk : State your full name. [53]

The Witness : Frank Queen Peters.

Direct Examinatio]i

Bv Mr. Cutler

:

4eeE

Dnvei

He*

Mr.(

ItJ:

The

Tlie

Tlie

Q. Mr. Peters, you reside near the Farnell resi-

des c(\ do Yoii, on Miinu)lland Drive?

A. Immediately to the east.

Q. Did you hear the testimony of Mr. Wilfong in

regard to the preliminary survey to introduce the

gas to your place?

A. I did. I beg your pardon, it wasn't intro-

ducing the gas to my place. That was to the Stones'

residence. Mine was later. My house was not com-

pleted at that time.

Q. You are adjacent to the Stones' place? ^

A. On the road.

Q. And you were on the road there working

with Mr. Wilfong? A. Yes, sir.

Q. Was your house in the road, too?

A. No, sir. That is a private road which runs

from Mulholland north and down to our house on the

point which is immediately, almost immediately ad-

jacent and a little bit forward or north of the

Stones' residence at that time.

Q. 1^1 doing the measurement there with Mr.

Wilfon.c;, was there any conversation between you

-and nim as to where the boundary lino of Mulholl.-nid

of tlie

make

U\

thek

At

witni

Ian

attl
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—the end of the easement was of Muiholland [54]

Drive? A. Very definitely.

The Court: Who is "Jim"?
Mr. Cntk'r: ''Bt-twcc:! you and him," meaning

Mr. Wilfong, the gas man?
The Witness: Yes.

The Court: Who were present?

The Witness: Mr. Wilfong and myself. It is

my distinct impression that Mrs. Stone was in front

of the house. I am not certain of that. I did not

make any notes on it but I am sure, I feel certain

that she was somewhere there in the front part of

the location.

At that time I did not expect to be called as a

witness. I made no definite remarks about it but

I am sure she was there. She usually was around

at that time of day.

Q. (By Mr. Cutler) : Did Mr. Wilfong indicate

where the

The Court: Just a moment. Was Mrs. Stone

where she could hear the conversation or part of it?

The Witness : I think that would call for a con-

clusion on my part, that she could hear. I don't

know wiiether she could hear it or not. I know she

was out in front—to the best of my recollection she

was out in the front of the building.

The reason we had this measurement, your Honor,

was so I would save money in bringing the gas dowTi

to my place. We had to establish the easement line

which is approximately 122 [55] feet from the

center. Otherwise I would havo to pay so much vor
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foot for that gas line before they would start the

work so Mr. Wilfong got up on Mulholland Drive

and found the center marks, which he had deter-

mined, and we ran down to where I had been told

the easement was. We checked it and we found

that it was within about six inches or so one way
or the other of where the easement began. I wanted

to establish where that line was.

Q. (By Mr. Cutler) : Now, as you talked to Mr.

Wilfong there was quite a distance between you?

A. Yes, we were 112 or 125 feet apart. We had

to yell because there is a lot of wind and noise up

there, cars going by. You have to yell to be heard.

Q. And what was said at that time about the

boundary ?

Mr. Pollack: Just a moment. It hasn't been

established satisfactorily that either Mr. or Mrs.

Stone were present. The clear import of his testi-

mony is that she was usually around there. He is not

sure exactly where she was. There is no evidence

as to the proximity between him and either Mr. or

Mrs. Stone.

The Court: You don't know whether Mrs. Stones

was present at that time or not, do you ?

The Witness : No, sir. It is a little over two years

ago.

The Court: You can't say? [56]

The Witness: 1 can't say definitely. T will iiot

say definitely she was there. I know Mr. Stone was

not there because 1 liadift seen him in a lon.^- time.

Mrs. Ston(> was usual Iv around and T had sccmi hrv
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that day. I know that because I found out from her

about this gas company proposition and that is how
Mr. Wilfong came up and measured it.

I thought we had to use butane. Mrs. Stone was

kind enough to tell me the new gas line was coming

in. I got in touch with Mr. Wilfong and he came up

and we measured so I would know where the line

was. I was very much confused because there was

houses on both sides of me closer to Mulholland and

yet the line was running down toward my house and

I couldn't figure it out.

The Court: I don't see how this witness' testi-

mony would b(^ binding upon Mrs. Stone, counsel.

It isn't worth very much.

Q. (By Mr. Cutler) : In connection with the

bringing in of the gas you did have some conversa-

tions with Mrs. Stone, did you not? A. I did.

Q. Did she say anything that would indicate

that she knew

The Court : Fix the time and place, counsel.

Q. (By Mr. Cutler) : Do you remember about

when that was?

A. Yes. It was some time around May because

my house was [57] in process of construction. I

didn't know the gas was coming in. I wanted to find

out from Mrs. Stone from whom they took butane

and how much it was and so forth and she kindly

told me the gas was coming in there at that time.

Q. And you went over to her house and had the

conversation there? A. Yes.

Q. And she was ])resent? A. Yes.
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Q. What was said if anything about the nearness

of the line—where the main line would be ?

A. As I remember she had a butane tank at the

back of the carport and it was going to be taken

away from there and I said, ''Well, where are they

going to bring in the gas I
'

'

I wanted to know for my own reasons because I

am down further and I have to pay for it. And she

said, "Well, they are going to bring it into the

house wherever the meter was to go."

Q. Was anything said about the distance ?

A. She said "to the house."

Q. Was there any further conversation about the

gas?

A. There was a little conversation about who had

the deed on the road or the easement because the gas

company would have to go down—Mrs. Stone was

under the impression, I believe, she at least inti-

mated as such to me, that she had [58] the easement.

I then spoke to Mr. Stone the first and only time and

asked him, "Well, Mr. Brush (phonetic) was in

Korea," the man we bought the pro])erty from. I

asked him to be kind enough to help me. I wanted

to get the thing straightened out. He agreed to it but

before it was necessary I had the thing back from

Korea and I had my deed and at that time it was

necessary to have this deed in order to detevniino

th(^ easement so they could bring the pi])eline ^\^^\\^\

my road.

Q. Wp.s tlieve piiytliiiiLv sniH in ynin- convcTsation
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that you related with Mr. Stone or the one with Mrs.

Stone, to indicate that they knew that the line ran

tlirough their residence?

Mr. Pollack: Just a moment. That would call

for a conclusion of the witness.

The Court : It is leading, too. Was there anything

said at that time about that pipeline and the car-

port?

The Witness: They told me, and you are refer-

ring—I am speaking to Mrs. Stone?

The Court : Yes, either one of them.

The Witness: No. I never spoke of anything

with Mr. Stone except to explain to him that I didn 't

have an easement recorded as yet and it was holding

up the building, so I wanted him to help me, which

he kindly agreed to do, but before it was necessary

I got my easement—I had the easement on the road

and we couldn't find a record of anybody else [59]

having it.

Mr. Wilfong came along at that time and solicited

gas customers. I have a pool and we have electricity

going in there. I w^asn't sure I wanted gas in tlifre

if I had to pay the $175 plus my footage, so I had

a number of talks with Mr. Wilfong.

We spent quite a bit of time because that is a

system u]) there that is a crazy setup with metes

and bounds and nobody around there could give me

any information and finally I got hold of the foinior

owner and he told me my property, as of all pro])-

erty along tlu'r(\ the •^nsenieiit line \v(>n{ fvur.i wIk r;?
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the posts were and that was the easement line on

<3oth sides and that is the way it w^as.

And I agreed that the gas be put in and they

measured and allowed me for the 122 feet before I

had to start paying, plus my appliance allowance.

Q. (By Mr. Cutler) : Did you have any further

conversation with Mrs. Stone that you have not

related ?

A. No. Did you say Mrs. Stone or Mr. Stone? ! ^- ^

Mr. Stone was away. |te actii

Q. Mrs. Stone? "
<).

^

A. Mrs. Stone was away for a short time. You tnonvt

are familiar with the property there. There is quite tonnecti

some distance between the two properties although Now.

they are adjacent. They weren't around much. I prior ti

didn't have any conversation with [60] her. The you of

only thing that I do know is that she w^as there and Mrs,^

she was probably aware of the fact I was there.
,
we?

Mr. Cutler : Any cross-examination f f ^.

Mr. Pollack: No cross-examination.
, A.

The Court: That is all. Call your next witness. of the

Mr. Cutler: Mr. Farnell, would you take the , %

stand? I A,

ainoD

is all

i
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JACK W. S. FARNELL

called as a witness on behalf of the plaintiffs, being

first sworn, was examined and testified as follow^s

:

The Clerk: State your full name.

The Witness: Jack W. S. Farnell.

Direct Examination

By Mr. Cutler

:

Q. Mr. Farnell, you are one of the plaintiffs in

this action, are you not? A. That is correct.

Q. We want to limit your testimony especially

to conversations with either Mr. or Mrs. Stone in

connection with the boundaries of the property.

Now, at any time during the negotiations and

prior to the actual completion of the purchase by

you of this property, did you in the presence of

Mrs. Stone talk about the boundaries—where they

were? A. I did.

Q. About when and wheie was that? [61]

A. Well, that was just prior to the consummation

of the sale. T would like to go back a moment.

Q. Was there anyone else present?

A. My wife was present. I would like to go back

a moment, if I may, and tell in my own words, if that

is all I'ight with yon.

Q. All right.

Mr. Pollack: Your Hoiioi', J object to it. I think

the examination should be conducted by question nnd

answer form so T may have an opportunity to object

to improper questions.
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The Court : I think we had better follow that line. ,

Q. (By Mr. Cutler) : What prior occasion do

you refer to, Mr. FarnelP?

A. Prior to purchasing the home we were dealing

with Mr. Deutsch, who was representing Chavin

Realt}^ We asked him where the southern boundary

of the property was and he agreed

Mr. Pollack : Just a momeiit, your Honor. I ob-

ject to any conversation had with Mr. Deutsch.

There is no evidence that the defendants made any

representations to Mr. Deutsch.

The Court: He was their agent, wasn't he?

Mr. Pollack : He w^as—I think he was an—he was

employed by a brokerage firm to sell the property

but that wouldn't give him the right to make rep-

resentations regarding the property aside from what

was in the wTitten listing. The [62] listing has been

offered and received in evidence by stipulation and

unless it be shown that Deutsch had authority to talk

about things outside of that listing I don't think

this witness is competent to testify. I think it would

be pure hearsay against the defendants.

Mr. Cutler: He certainly was the agent that

negotiated the sale, made all the representations.

The Court: Counsel, you may be correct. There

may be a question about it and I think we had

better avoid it.

Mr. Cutler: All right.

Q. (By Mr. Cutler) : At that conversation-! wns

anyone else present besides Mr. Deutsch? Was Mr.

or Mrs. Stone present?
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A. When I discussed the boundaries originally

with Mr. Deutsche

Q. Yes, the time you referred to just now.

A. No. That was in our home with my wife

])ieseiit. I asked Mr. Deutsch where the southern

boundary was.

Q. Just a moment. Neither of the Stones were

present ?

The Court : Let us get down to when you were on

the property and you were talking to Mr. and Mrs.

Stone.

The Witness: My wife was present We were

both talking to Mrs. Stone on the property.

Q. (By Mr. Cutler) : What part of thc^ prop-

erty?

A. We were on the southern portion of tlie prop-

erty [63] right near the back of the carport.

Q. What was said?

Mr. Pollack: May we have when this conversa-

tion took place?

The Court: About when was this?

The Witness : This was just prior to the time that

wo finally decided to buy the property. I can't give

you the exact date but it was within five or ten days

])rior to the time that we decided to purchase the

property.

Mr. Pollack : What month was that?

The Court: I believe we have the record here

when the deal was made.

Mr. Pollack: Very well, your Honor. Tlie deal

took three months to consiimm-ite so I would like to
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know with a little more particularity as to the time

if he can give it.

The Court : Can you give us any better date %

The Witness : All I can say, your Honor, is that

it took place prior to the time—the first time we

decided to buy the property.

The Court: And you don't know when that was?

The Witness: Well, I would say it was some-

where in October.

The Court: 1953?

The Witness: Yes, 1953.

Q. (By Mr. Cutler): And would you relate

what was said [64] by you and—

^

A. I asked Mrs. Stone whei-e the boundary to the

property was. She told me that it was south of the

carport and south of the guest house.

The reason I asked that (|uesti(»]i wjis becnusc tliey

have a 6 by 6 post that is holding': up one end of the

carport and it seemed peculiar to have it located

in that spot and if I bought \\\v j)rojHM-ty I wan((Ml

to move it. So, 1 asked her where tlie l)oun(lary was

and she told me that the reason the post was there

was so all the improvements would be located on

their property and that if it was moved over to the

retaining wall it would be on MuIhoUand Drive.

Q. Was there any other conversation between

you and either of the Stones with reference to the

location of that ])a7'ticular boundary line?

A. I don't recall of any other conversation.

Mr. (hitler: You may cross-cxnnihic

The Witness: Slic came out and she ])ointed witli
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her arm just exactly where the boimdary went and I

had no basis to question her any further other than

Mr. Deutsch had also told me
Mr. Pollack: Just a moment.

The Court: Y\'.- aie tliminating what he said

' you. [65]

Cross-Examination

By Mr. Pollack

:

Q. Mr. Farnell, who was it that indicated with

their hand where the property line was?

A. Mrs. Stone.

Q. And was Mr. Stone present ?

A. He was not. He was in New York. So, Mrs.

Stone stated

Q. Where were you standin,i>- when she indicated

with her hand where the property line was ?

A. We were standing right on where she repre-

sented the property line to be. She asked us to walk

back, which we did, and she said ''It runs right

along here, south of the guest house and south of the

carport."

Q. Did she say how far south ?

A. Only to the extent that if I moved this post

about five feet I would be on the city property.

Q. Did she say anything else to indicate how far

south the property line was?

A. She told me that all the improvements were

on the property.

Q. How did she happen to tell you that ?

A. I asked the question.
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Q. What question did you ask %

A. I asked her where the property line was. It

was a {Q^~\ very normal question. I would do that on

any piece of property that I was buying.

Q. You asked her where the property line was,

is that correct ? A. That is correct.

Q. And what did she say?

A. I think I have answered that, Mr. Pollack.

Q. Well, just tell me once more.

A. She told me the property line was south of

the carpoi-t and south of the guest house and she

pointed out with her hand the position south of both

the guest house and the carport and said, ''It runs

along there."

Q. Did she say anything else?

A. Well, we talked about many other things,

about the purchase of the property.

Q. I mean with regard to the boundary?

A. No, sir, not that I recall. She did say one

other thing. She told me that the road that is east of

the property was on the property we were purchas-

ing and that she had—she told us that she had given

permission to Mr. Peters to use the road. That is all

she said.

Q. That is all she said?

A. That is all I can recall.

Q. Then she did not say that all the improve-

ments were on the property? [67]

A. She made the specific statement that all the

improvements were v>\\ the propc^rty.

Q. Don't you kiiow, Mr. Farnell, when you re-
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peated the story just a few seconds ago you forjrot

to mention that?

The Court: No, he didn't.

The Witness: I don't believe I did.

Mr. Pollack: May we have the portion read— it

will take only a moment, where I asked him the

question and where I said "What did she say?"

The Court : Read the last few questions and an-

swers.

(The record was read.)

Mr. Pollack : Do you get my point ?

The Court: No, I don't. The witness already tes-

tified that she said the improvements were on the

property. He told you that twice.

Mr. Pollack: And then I said. "How did she

happen to tell you that," and he said, "Well, I

asked—I always ask—I would always ask if I were

going to buy a piece of property."

The Court: He said that was a normal question

to ask.

Mr. Pollack: So I said to him, "All right, now

tell me what she said," and he said, "T have aire;ul.\'

told you." I said, "Well, tell me once more," and

when I asked him to tell it the second time he forgot

or he omitted the statement that she said the im-

provements were all on the property. Certainly he

said it the first time but when he was asked to [68]

repeat it the second time he said, '*Why, I have al-

ready told you."

The Court: All right.
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Mr. Pollack. Of course that should go to his

credibility. There is no point in arguing that right

now, but I have reason to believe he wouldn't men-

tion it the second time he was asked.

Q. (By Mr. Pollack) : And so as I understand

your testimony, Mr. Farnell, you asked her where

the boundary w^as and in response to that question

she said the improvements were all on the property 1

A. That is not the way I testified.

Q. Tell us the way you did testify.

A. I told you and I repeat again

The Court : I don 't want to hear it again. It has

been asked and answered.

Mr. Pollack: All right.

Q. (By Mr. Pollack) : Now, up until the time

you came to coui-t this morning did you ever—by

the way, after you found out that part of the im-

provements were not on the property that you

owned, you wrote some letters, did you not, to Mr.

Stone ? A. I wrote one letter to Mr. Stone.

Q. And that was immediately following the dis-

covery of where the lot line was ? [69]

A. No, that is not correct.

Q. What is correct ?

A. Do you want me to go into a naiTative of it ?

Q. No, all I am asking is for the time.

A. 1 can't explain it properly to you unless I

tell you what I did.

Q. All right.

A. Well, I went down to the City Engineer's

office and T checked with a Mr. Bagley (phonetic).

i
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He got out all the City Engineer's maps and showed

me their survey. He also told me that there was a

possibility that maybe these surveys were incorrect

due to the fact that they had been made, as I under-

stand it, a number of years back. So then

Q. I am not

A. Let me finish my answer. So I called the sur-

veyor and I had the surveyor survey the property.

Q. T don't think I should be bound by this testi-

mony.

The Court: This isn't luirting you any, counsel.

Mr. Pollack : Of course it isn't so far but I don't

know what he is going to say and T don't want to be

bound by what he says. He can talk, I don't mind

that, but I don't waiit to be bound by anything he

says because it is not responsive to my question.

The Court: There is no dispute between you as

far as the fact that the improvements are not on the

lot and he is telling [70] you what he did after he

found out about it. You asked liirn whether he com-

municated immediately with your client.

Mr. Pollack: No, I asked him when it was with

reference to the time he found out about that that

he wrote a letter to my clients.

The Court: Hoav long was that?

The Witness: Tt was after Jones and White

made a survey of the property. I wanted to verify it.

The Court: You have answered the question.

Q. (By Mr. Pollack) : Shortly after or immedi-

ately after

A. I would say that there was an elapse in there
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from the time they finished the survey of about, oh,

I would say a week or three weeks from where I

first had reason to believe that the improvements

were not on the property.

Q. And you wrote a letter to Mr. Stone %

A. That is correct.

Q. Now, in that letter you didn't m.ake any men-

tion of the fact that either he or his wife had

pointed out any

The Court : Just a moment. The letter will speak

for itself, counsel. If you have a letter he wrote

produce it and it will speak for itself.

Mr. Pollack : Well, I will be very glad to intro-

duce it at 2:00 o'clock, your Honor. I have to go

through the file but I will be very glad to offer the

letter. I just don't want to take the time now to go

through the file and look for [71] it, but if your

Honor prefers I will be glad to get it out very

quickly.

The Court: Well, it is pretty close to 12:00

o'clock. We will take a recess at this time until 2:00

o'clock this afternoon.

(Whereupon at 12:00 o'clock noon a recess

was taken until 2:00 o'clock p.m. of the same

day.) [72]
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The Court : You may proceed. Have you finished

with the witness?

Mr. Pollack: No, your Honor, I would like to

have Mr. Farnell back on the stand.

JACK W. S. FARNELL
a witness called by the plaintiff, having been previ-

ously sworn, resumed the stand and testified further

as follows:

Cross-Examination

(Continued)

Mr. Pollack: I will contiinie my cross-examina-

tion of Mr. Farnell.

Q. (By Mr. Pollack) : Mr. Farnell, how much

would you sell this property for as it stands now?

A. I don't—I can answer the question.

Mr. Cutler : I don't believe that is a proper ques-

tion. That is improper cross-examination.

The Court: I think it probably is improper

cross-examination. He hasn't testified as to values.

You can call him as your own witness when the time

comes.

IVIr. Pollack: I am trying to—well, I will with-

draw that question for the moment.

Q. (By Mr. Pollack) : When Mrs. Stone said

to you the line is to the south did you ask her how

far to the south %

A. Well, she said it was in between this post that

I [73] made reference to and the retaining wall. The

retaining wall was on the city property and from
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that the post from the retaining wall is a distance of

about—I haven't measured it, but I think it would

be about five feet.

Q. And do you remember which way she was

facing when she told you that the boundary was to

the south of the guest house %

A. To the best of my knowledge I think she was

turned completely around. We walked out toward

that and then she said, "It goes along here," and

turned around and pointed behind the guest house.

Q. Did you ask her on what it was that she made

that statement regarding the boundary line?

A. No.

Q. Did you ask how she knew that was where

the boundary line was?

A. No. I assumed that she knew.

Q. Did you ask whether there had ever been a

survey made? A. I did not.

Q, Did she have any map with her at the time?

A. Not to the best of my recollection.

Q. Did you ever get a map from them regarding

the property which would show the boundary line?

A. I had a map but I don't think you should call

it a [74] map. It was a plat made by some survey-

ing outfit and it said on it ''Made for George

Stone." It only calls out or draws tlie outline of

the |)roperty. It does not include any premises on it.

Q. And do you have that copy?

X. Mr. Pollack, I am not sure that I do. I would

have to go tln-ongli the things we have here.
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Q. Do 3^011 remember showing that map to Mr.

Cutler?

A. I believe at one time I did, yes. It is not a map.

I think that is an improper name for it. It is a sur-

veyor's plat of real property just showing boundary

lines with no improvements shown on it.

Q. Now, before you employed Mr. Cutler you

went to see a lawyer by the name of Nichols, did you

not? A. That is correct.

Q. And isn't it a fact that when you told the

facts to Mr. Nichols, you did not mention anything

at all about anyone having pointed out a boundary

line to you ?

A. That is incorrect, Mr. Pollack.

Q. Isn't it true that it was only after you talked

to Mr. Nichols that you took the position that you

had been pointed out a boundary line?

A. That is incorrect.

Q. Did you ever hear prior to the time that you

purchased the property that the carport encroached

about two [75] feet over the property line ?

A. I did not. I would not have bought the prop-

erty if I had known that.

Q. Now, do you remember I came out to see you

to talk to you about this case?

A. That is correct.

Q. And you took me over the property and

showed me what was involved?

A. That is correct.

Q. Do you remember I asked you whether the

Stones had ever attempted to point out the property

lines to you?
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A. I don't know whether you asked that ques-

tion or not, Mr. Pollack.

Q. Do you remember you told me no, that they

had not?

A. I do not remember any conversation with you,

Mr. Pollack. You merely came out and stated that

you were representing Mr. Stone and that you had

no authority from him to attempt a settlement of

any kind. You merely came out to see what the situ-

ation was and after seeing it you said, "Well, this

is a question of law, the facts seem to be quite

clear." I remember that extremely well.

Q. Now you know of course, do you not, Mr.

Farnell, that there was a fire on that property be-

fore you bought it ?

A. Mr. Stone told me there was. I did not wit-

ness it.

Q. And you know that the property was, the

house, the [76] m^ain house was rebuilt?

A. Mr. Stone told me it was.

Q. On exactly the same line on which it had

been built before the fire?

A. T couldn't testify to that being accurate. Mr.

Stone said that he did that. T don't know.

Q. And did you also hear that—did Mr. Stone

also tell you that he spent $25,000 rej)airing that

house after the fire?

A. I don't think Mr. Stone ever mentioned any

$25,000 figure to me. I don't know what he spent.

Q. Now there is, of course, a likelihood that the

city will vacate^ the land that part of the house or
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the guest house and carport are now on, isn't that

true?

A. The only way I can answer that, Mr. Pollack,

is to say that the inquiries that I have made ?.long

that line with two members of the City Council led

me, in fact they have told me that there is absolutel>-

no possibility of doing so until the highway is actu-

ally built and the project is completed, at which

time they would then sit down and consider if they

would vacate the property. I don't know whether

that answers your question or not.

They also stated that to the best of their knowl-

edge the highway wouldn't be put in for another

eight or nine years because of lack of funds. [77]

Q. Xow, in this particular transaction Mr. Stone

took back a second trust deed for approximately

$11,000, is that correct?

A. That is correct. It was slightly over $11,000.

Q. And he has held that trust deed up to th.e

present time ?

A. I presume he has. There is a lis pendens ac-

tion filed against it.

Q. Now, you have never felt, have you. that Mr.

Stone intentionally misrepresented the boundary of

the property, have you ?

A. Well, you have asked me a question of opin-

ion, Mr. Pollack, not for a fact. If you want my an-

swer—if you want me to answer it honestlv T wmild

say yes.

Q. What is youi- answer?
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A. I told 3^011 it would be yes, that I think that he

had knowledge of it.

Q. Aiid on what do you base that opinion that he

had knowledge—^that he had knowledge?

A. From the statements of the people whom we

had here this morning as witnesses, who did not, in

my way of thinking at any rate, when they were on

this stand, change their testimony from what they

have told me. I refer specifically to Mr. Peters and

Mr. Wilfong.

Q. And what else besides the witnesses that .you

heard [78] testify today? A. That is all.

Q. So it is your belief then based upon the

stories that these people you say told you outside of

court A. That is correct.

Q. You feel that Mr. Stone knew that the prop-

erty was or the improvements were, partly on city

property 1

A. Based on the evidence, the stories they told

me prior to this court hearing, yes.

Q. Did you take into consideration the fact that

Mr. Stone had spent $25,000 to rebuild the property

on exactly the same line ?

A. I don't know that Mr. Stone paid $25,000.

Q. Well, the fact that he built that, that he re-

built it at all on the same property line, did you tak(^

that into consideration?

A. 1 took that into consideration, yes. I know

the projierty was up for sale for quite a long period

of time. I think I made the best offer that Mr.

Stone—that anyone made and Mr. Stone accepted

it and I bought it.
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Q. What has that got to do with building the fire

damage to the property?

A. I don't know, Mr. Pollack.

Q. How about the fact that he took back a second

trust deed for $11,000? Do you think that a man who
knows that [79] the improvements are

The Court : That is argumentative, counsel.

Mr. Pollack: Well, I am testing the basis of

his

The Court : Nevertheless that is argumentative.

Q. (By Mr. Pollack) : Now, have you ever,

either by way of a letter or by way of a conversation

ever said to Mr. Stone that you felt that he had in-

tentionally misrepresented the boundary line?

Mr. Cutler: I would like to inquire if this is

still on cross-examination?

Mr. Pollack: Yes.

The Court: Answer the question.

The Witness: 'I'he aiiswcr—woukl \(tu i'tq)eat

the question?

Mr. Pollack: Will you read the question?

(Question read.)

The Witness: I don't believe so.

Q. (By Mr. Pollack) : And when I was out to

you house did you tell me that you felt that he had

intentionally misrepresented the boundary line?

A. To the best of my knowledge, no, because

this other information cam(^ up after you were out

at the house.

Mr. Pollack: I think that is all the cross-exami-
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nation I have, Your Honor. I will perhaps want to

examine him further on direct examination.

The Court: That is all. Call your next wit- |i»}rt(

ness. [80] | A.

Mr. Cutler: Mrs. Farnell, will you take the

stand?

ELIZABETH P. FARNELL
called as a witness on behalf of the plaintiffs, being,

first sworn, was examined and testified as follows:

The Clerk : State your full name.

The Witness: Elizabeth P. Farnell.

Direct Examination

By Mr. Cutler

:

Q. Mrs. Farnell, you are the wife of the previ-

ous witness, are you^ A. Yes, I am.

Q. And one of the plaintiffs in this case?

A. Yes, sir.

Q. And you heard him testify as to the time

that he fixed, about October of 1953, when he testi-

fied that you and he and Mrs. Stone were on the

property looking at the southern portion of it?

A. Yes, sir.

Q. Do you recall such an instance?

A. Yes. I do.

Q. And do you recall that all three of you were

present? A. Yes, I do.

Q. About where were you located on the prop-

erty on that occasion?

A. Toward the south—what we thought was the

south [S1] boundary on the black top driveway.
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Q. Near any particular improvement—the q-jv-

port or the ^est house or where?

A. Near the carport.

Q. And did you hear any conversation between

Ml'. Farnell and Mrs. Stone? A. Yes.

Q. Would you relate what you heard?

A. Well, my husband asked Mrs. Stone where

the south boundary line was. She said it was be-

tween the post—of the south post of the carport

and the retaining wall and showed us with her hand,

going like this (indicating) it ran betvreon that line

and those points behind the guest house—between

the guest house and the retaining wall behind it.

Q. Was there any further conversation at that

time that you now recall ?

A. Yes. My husband asked why the post had

been placed where it was and she said it was put

there so that it would be on the propei-ty, their own

property and not on city property and that so all

the improvements were on their own property.

Q. Was anything said about the retaining wall

and as to where it was located, that you recall?

A. Not that I recall.

Mr. Cutler: That is all. You may cross-ex-

amine. [82]

Mr. Pollack : I have no questions.

The Court: That is all.

Mr. Cutler: That is the last witness we have.

Your Honor. We will rest.

Mr. Pollack: I would like to make a motion at

this time. Your Honor.
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The Court: Very well, make your motion.

Mr. Pollack: The plaintiffs having rested their

case the defendants move that the complaint of the

plaintiffs be dismissed and that judgment be ren-

dered in favor of the defendants on plaintiffs' com-

plaint on the ground that the plaintiffs have failed

to establish the fact that the alleged statement re-

garding the location of the boundary was fraudu-

lently made.

There is no e^ddence at all in this record show-

ing or attempting to show that the defendants or

either of them knew of the correct location of the

boundary line.

There is no evidence that they acted fraudulently.

The evidence is to the contrary, that they rebuilt

their property after a fire; they took back a sec-

ond trust deed in the sum of $11,000.

Any slight suspicion that there could possibly

be from the mere fact that they made any statement

at all regarding the property line would be repealed

by those facts. I believe that those facts are irref-

utable as compared to a [83] possible suspicion at-

taching to the bare statement the property line ''is

to the south of the house."

There is absolutely not a single scintilla of evi-

dence that these people acted fraudulently.

The Court: Motion denied. Call your first wit-

ness.

Mr. Pollack: Mr. Stone.
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GEORGE WESLEY STONE
called as a witness by the defendants, being first

sworn, was examined and testified as follows:

The Clerk : State your full name.

The Witness: George Wesley Stone.

Direct Examination

By Mr. Pollack:

Q. Mr. Stone, coming directly to the time you

purchased the property which you later sold to the

Farnell s, did you at the time have a survey made

of that propert}^? A. No, sir, I didn't.

Q. Did you at any time ever know w^here the

south boundary line of the property was?

A. No, sir, I did not.

Q. Did you at any time tell the Farnells or any-

one else where the boundary line was?

A. I can't remember ever discussing any bound-

ary lines with anyone at any time.

Q. Wlien you purchased the property where did

you assume [84] that boundaiy line was, the south

boundary line?

A. When I purchased the property I assumed

that the line was somewhere between the edge of

the macadam and the edge of my driveway. I

wasn't placing too much importance on it. I just

didn't think about it, I guess.

Q. At any time did you learn anything nega-

tively—at any time did you learn negatively any-

thing with regard to the location of that south

boundary line?
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A. Not until I received the letter from Mr. Far-

nell telling me that he had had this survey made.

Q. While you owned the propert}^ did you have

a fire on the premises? A. Yes.

Q. And how much damage was done to the

house ?

A. Well, the house was about 80 per cent dam-

aged.

We received an insurance check I believe slightly

in excess of $15,100, something like that.

I kept a very accurate record of what I spent in

rebuilding the house and as far as I can remember

it was in excess of $26,000.

Q. In other words, you spent $26,000 to rebuild

the house? A. That is correct.

Q. And did you rebuild it exactly on the same

lines it had been built originally? [85]

A. Yes. The architect recommended definitely

that we should rebuild on the same foundation and

that is what we did.

Q. Now, what was the date of that fire, do you

know? A. February 8.

The Court: Just a moment. What is the use of

going into all of this, counsel ? Let me ask a few

questions here.

Mr. Pollack: Yes, Judge Harrison.

The Court : When did you buy this property?

The Witness: September 15, 1952, I believe it

was 1952.

The Court: And when von bought it vt>n ;is-
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sumed that all the improvements were on the i)rop-

erty or the land that you bought, didn't you*?

The Witness: I certainly did.

The Court: And that was the same land and

same improvements that you sold to the Farnells ?

The A¥itness: With the exception of some im-

provements, additional improvements.

The Court: I mean as far as the property was

concerned. Somebody sold it to you and you assumed

that all the improvements were on th(^ land?

The Witness : That is correct.

The Court : And that is the way you sold it '?

The Witness : That is correct, your Honor.

The Court: And you also treated all the im-

provements as [86] if they were on your land ?

The Witness: I certainly did.

Q. (By Mr. Pollack) : Now, at the time you

sold the property to the Farnells how unu-h was it

worth ?

The Coui-t: What dift'ei-encc does that make,

counsel ?

Mr. Pollack: Well, to establish the value.

The Court : I thought you both agreed the sales

price was a fair price?

Mr. Pollack : Yes, but this is just a preliminary

statement that I want to compare the prices, your

Honor.

Mr. Cutler : I think that has been stipulated to.

The Witness: $25,000.

Mr. Pollack : Now
The Court : You got $38,000.
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The Witness: I guess I didn't understand the

question.

The Court: You sold the property for $38,000?

The Witness: That is correct.

The Court: Did you consider that a fair value of

this property at that time?

The Witness : Oh, at that time I considered that

that was—that I was selling it much cheaper than it

was worth. I had invested much more than that in it.

Q. (By Mr. Pollack) : Was the $25,000 fig-

ure

A. I misunderstood your question. I thought you

asked me what the place was worth in view of the

facts today as [87] we know them.

Q. Yes, and what was it worth ?

A. I would say $25,000.

Q. How much would you be willing to pay for

the property today?

A. I haven't looked it over since I left it but if

it is in as good shape as it w^as when I left it I

w^ouldn't hesitate to say in excess of $25,000.

Mr. Pollack : I think that is all, your Honor.

The Court : Any cross-examination ?

Mr. Cutler: Just a word.
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Cross-Examination

By Mr. Cutler:

Q. You stated that you thought that you sold it

a little cheap. You listed it ono'inally with Mr.

Chavin for $39,500, didn't you?

A. I would like to say that originally it was

listed with several other realtors.

Q. I am referring to Mr. Chavin.

A. Our first listing was $46,000 if T remember. I

'couldn't tell you what tlie figure was that we finally

told Mr. Chavin we would accept at the time he

listed it. T couldn't say. I am sure that it wasn't as

high as the first one.

Q. You knew that he advertised it for $39,500,

didn't [88] you?

A. I can't say that I did. I was in Xcnv Yoi'k at

the time.

Q. Your wife was really carrying on the negotia-

tions here, wasn 't she ? A. That is right.

Q. So you were really not conversant with the

details of the negotiations ? A. Correct.

Q. Isn't it a fact that you got $19,000 from the

fire insurance company ?

A. That is not a fact.

The Coui-t : He said $15,000, I think.

The Witness : As I remember.

The Court: What difference does that make? I

don't see what difference it makes. If they had a

fire they replaced it.



136 George Wesley Stone, et tix.

(Testimony of George Wesley Stone.)

Mr. Cutler: I don't think it makes any differ-

ence.

The Court : Then why waste time on it.

Mr. Cutler: I will withdraw the question and

dismiss the witness as far as we are concerned.

The Court : All right.

Mr. Pollack: We have just one more witness.

Could we have a short recess and that will wind up

our case.

The Court: We have been going on for a half

]iour. I [89] guess we can stand a recess for a few

moments.

si
]

area!
I

i

tkio

(Short recess.) || ^

The Court : You may proceed. "^

' ^•

Mr. Pollack: Mrs. Stone, will you take the A.

stand? 'l\^

HILDEGARDE STONE ?.

called as a witness on behalf of the defendants, loca

being first sworn, was examined and testified as fol- ^
lows:

The Clerk : State your full name.

The Witness : Mrs. Hildegarde Stone.

Direct Examination

By Mr. Pollack

:

Q. You are the wife of George Stone and you

are one of the defendants in this case ?

A. Yes.

Q. Now, I will call your attention to a conversa-

I (

1 OS
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tion when you were showing the propei'ty and point-

ing out something with regard to the property line.

Do you remember that occasion? A. Yes.

Q. And who was it that you were with ?

A. Mrs. Farnell.

Q. Was Mr. Farnell there?

A. I don't believe so, no.

Q. And do you recall wliether you had anything

with you at the time you were showing the

area? [90]

A. Yes. I had a sketch that was given to me by

the former owner.

Q. What was his name ?

A. Keith Daniels (])honetic).

Q. And what did that sketch show ?

A. Well, it showed two feet of the carport was

encroaching on the Mulholland Drive property.

Q. And what else did it show with regard to the

location of the guest house, the main house and the

carport ?

A. Everything was on—was within the lines ex-

ce])t that probably two square feet of the carport.

Q. And what did you say to Mrs. Farnell on that

occasion ?

A. Well, I told her that according to this sketch

that there were two feet of the carport was on city

]:)roperty.

Q. And did you tell her where you had gotten the

sketch from?

A. Yes. I told her it came from Mr. Daniels, the

former owner.
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Q. Did you at any time state that the south

boundaiy line was south of the guest house and the

main house and the carport? A. No.

Q. Did you ever state either to Mr. or Mrs. Far-

nell that all the improvements were on the lot ?

A. No. [91]

Q. Did you ever wave your hand and say that the

south boundary line was out there, pointing to a

place south of the guest house and the carport?

A. No.

Q. Did you ever have any other information re-

garding the location of the south boundary line other

than what you have told us, up until the time you

sold the property ?

A. No, just that sketch—just from the ma])

from the former owner, the one he had given to us.

Q. By the way, what did you do with the map?

A. I gave it to Mrs. Farnell.

Q. It wasn't a map—it was a sketch?

A. It was a blueprint sketch or map. There was

a map showing the buildings and the property.

Q. And you gave that to Mrs. Farnell ?

A. Yes.

Mr. Pollack: That is all.

Cross-Examination

By Mr. Cutler:

Q. Mrs. Stone, did you state that you received

that sketch that you referred to from the former

owner? A. That is right.

Q. Mr. Daniels? A. Yes.
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Q. And what did it show in regard to the south

boundary? [92]

A. The carport, one corner of the carport was

on Mulholland Drive, on city x>roperty, about two

square feet.

Q. You knew that at the time you purchased it,

did you? A. Yes.

Q. And you talked that over with Mr. Daniels?

A. Yes.

Q. And did you make any protest about it?

A. Well, he said he didn't—he never thought

that the city would come along but if they did and

had to chop—if they had to chop that corner of the

carport off it wouldn't make much difference.

Q. But where did he tell you the line actually

was, the true line then? Was it within two feet of

that corner of the carport?

A. Well, when he gave us this map it was evi-

dence that that was where it was.

Q. That it was right along

A. That these feet were encroaching on Mulhol-

land Drive.

Q. What portion of the carport was that ?

A. The south, I think the southeast corner.

Q. Was it the very corner or was it the inner

corner of the carport—I mean was it the outer

southeast corner of the carpoi-t or the interior

corner of the carport? [93]

A. It was the corner that is closest to Mulholland

Drive. I don't know the corner—it is the corner

that is closest to the road.
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Q. Closest to the road that Mr. Peters used?

A. No, to Mulholland Drive.

Q. Closest to your road in going out ?

A. No, closest to the corner—let me see. Where

is east and where is west ? I think it is the southeast

corner of the carport.

Q. And that would be the same as the southeast

corner really of your lot then, wouldn't it?

A. Yes.

Q. It w^as the corner of the carport that fitted

right into youi* southeast corner? A. Yes.

Q. And that showed, the map that you got, the

sketch from the one you purchased from, showed

that portion of the carport was over on city prop-

erty?

A. Well, the one—the map that Mr. Daniels

gave me showed the corner of the carport, on the

southeast corner of the carport, was encroaching

about two square feet on city property.

Q. And how far was it from the retaining wall ?

A. I think it took in about, oh, maybe one foot

of the retaining wall, the retaining wall being the

back of the [94] carport.

Q. The back of the carport and it held back

A. Yes.

Q. the embankment there, I presume, did it

not? A. Yes.

Q. Was that the only discussion .you had with

Mr. Daniels about th(* encroachment of the property

onto city property ? A. Yes.
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Q. Did you ask him specifically whether or not

he had had it surveyed ?

A. Well, I think he presented this to us as a sur-

vey.

Q. Presented the sketch to you as a survey?

A. Yes.

Q. And did he explain why he had built b^'vond

the survey?

A. I don't recall. Oh, I believe he claimed he

hadn't built it.

Q. That he had not built it? A. Yes.

Q. But he did have it surveyed?

A. Well, this map had been for him—T mean he

had given it to me so I assumed that was true.

Q. Did that map show who it was sui'veyed for?

A. That I can't recall. Now, I do remember that

one map was given to us and it said down in tlie

left-hand corner [95] that it was prepared for my
husband but whether that was the map or not T am
not sure. But m\^ husband had not had it prepared

and it was something tliat he wouldn't pay for a?id

that was after we had been in the house a week or so.

Q. Do you know who ordered that?

A. Mr. Danic^ls ordered it.

Q. And charged it to your husband?

A. Yes; and we never paid that bill.

Q. Do you recall the surveyor that did that?

A. No, I wouldn't know.

Q. The one who was billing you?

A. No. My husband might have that informa-

tion, but I don't.
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Q. Did you tell the Farnells that that was the 1

south boundary line and that it cut ol^ two feet of

this carport and went around just south of the

guest house there, between the guest house and the

retaining wall?

A. Well, I simply told them that according to the

map this corner was on city property.

Q. Well, at that time did the Farnells make any

protest about it being over the line?

A. I don't think so, no.

Q. Did they say anything at all ?

A. I believe they felt the same way I did when

the map had been given to us. Well, it was [96]

Q. Now, will you Just tell me what they said and

not how they feltf

A. I am sorry, but I can't.

Q. You don't recall what they said?

A. Well, they certainly didn't make any objec-

tions.

Q. Do you recall %

A. Or they w^ouldn't have bought it, I assume.

Q. Do you recall anything said about the post,

that rather large post there that was not back

against the retaining wall? Did you explain why
that post was set in?

A. I am afraid T don't understand.

Q. Keferring to the carport. Do you recall that

there is about an 8 by 8 or 6 by 6 post right at the

corner of the carport?

A. You mean a steel post ?

Q. No, it is a wooden post there.
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Mr. Pollack : I have some pictures that might be

helpful so you both will know what you are talking

\ about. You might have it marked for identification.

Q, (By Mr. Cutler) : I show you here a picture

produced b}^ Mr. Pollack and presented to us that

shows out here at the corner, the interior corner of

the carport A. Yes.

Q. a beam or pillar that is set inside—it is

not right out at the corner of the carport. Do you

recall that [97] post being there? A. Yes.

Q. Set in somewhat ? A. Yes.

Q. Do you recall whether or not the Famells or

either of them asked you why the post was set in

that peculiar fashion ?

A. AYell, maybe—that is, no.

Q. Here is the corner of the carjjort and here

is the post inside ({uite a ways sup})oriing that.

A. Yes.

Q. Was there any explanation as to that dis-

cussed between you x)eople at that time ?

A. No.

Q. You don't recall any conversation regarding

that"? A. No.

The Court : Have that marked for identification.

Mr. Cutler: Could we have this marked, if your

Honor please ?

The Clerk: Plaintiffs' Exhibit 5.

(The exhibit referred to was niaiked Plain-

tiffs' Exhibit 5 for identification.)
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Mr. Cutler: Is there any objection to it going

into evidence?

The Court : It all should be in evidence. It gives

a [98] panoramic view of it.

(The exhibit referred to marked Plaintiffs'

Exhibit 5, was recived in evidence.)

The Court : Any further questions *?

Mr. Cutler : That is all, your Honor.

Mr. Pollack : Step down. That is all.

Mr. Cutler: We would like a few moments to see

if we have the sketch that Mr. Daniels gave to them.

Mr. Pollack: I have a couple of questions I want

to ask Mr. Farnell as part of my case.

The Couii: : You may call him as an adverse wit-

ness.

JACK W. S. FARNELL
called as a witness by the defendants under Rule

43(b), having been previously sworn, resumed the

stand and testitied as follows

:

Direct Examination

By Mr. Pollack

:

Q. Mr. Farnell, how much would you be willing

to sell the property for now just as it stands?

A. I don't think I can answer that question that

quickly, Mr. Pollack. This thing is very involved

and to ask a question like that I can't give you an

honest answer.

Q. Well, you have thought about the value of the
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property, haven't you, as it is today as compared to

what you thought it was when you bought it ? [99]

A. I hired an appraiser to determine the value

of it, yes.

Q. But I want to know your idea.

A. I have no idea on that, Mr. Pollack, at the

moment.

Q. I understand you to say you have no idea at

all what the proi)erty is worth ?

A. The projierty isn't salable to begin with.

Q. Well, assuming somebody would want to buy

it what would you take for the property ?

A. The only way I can answer you on that, Mr.

Pollack, is that—to not answer 3'our question the

way you asked it, I would have to answer it by say-

ing that we paid $38,000 for it. We acted in good

faith and as far as our relationship between us and

the Stones is concerned, I think that we did not get

the value as it was represented to us.

Q. I understand that but I want to know how

much value you think you did get.

A. T have told 3'ou I cannot answer the question.

Q. Don't you have any idea at all what that

property is worth?

A. I am not an expert, Mr. Pollack.

Q. But you own the property ?

A. That is correct, I own a part of it at any rate.

Q. Would you sell it for $15,000?

A. You mean would I sell the property for

$15,000? [100]

Q. Yes. A. And walk out?
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Q. Yes.

l'
A. If I did, Mr. Pollack, I would certainly have

to have some understanding with the Bank of

America to be relieved of the first and the Stones to

be relieved of the second because those two today

total about $24,000, the first and second total about

$24,000.

Q. But the value of property is not determined

by the amount of encumbrances. You know that,

don't you?

A. I am not a realtor and I am not an ap})raiser.

Q. Are you willing to say one way or the other

whether you would sell that property for $15,000 ?

Mr. Cutler: I object to that, the witness having

indicated that he could not say.

Mr. Pollack: I don't think I am bound by an

answer.

The Court: I think he has answered the ques-

tion. He says he doesn't know.

Q. (By Mr. Pollack): Would you sell it for

$20,000?

A. All I can say, Mr. Pollack, is I don't know.

You are posing a question to me which still leaves

me liable on the first and second.

Q. Well, would you sell it for $25,000?

A. If I sold it for $25,000 and was liable on the

first and second plus the $12,000 or so I have given

to the [101] Stones you could see where that VNiwild

leave me.

Q. Well, you would come out the same regard-
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less of what the value of the pro])erty is. Let nie

pass on. Would you sell the property for $25,000?

A. Mr. Pollack, I can't answer your question.

Q. You own the ])ro])erty and you have no idea

what it is worth?

A. Yes, I have an idea of what it is worth from

what Mr. Baehr has told me.

Q. Well, would you sell it for what Mr. Baehr

said?

A. I would not sell it for that, no, because for

this reason that I would not be released from tlie

obligation to pay the first and second plus the fact

that I have made certain im])rovements on it and I

g-ave the Stones $12,000.

Q. How nnich is the first mortG:a.G:e?

A. Right today the balance of the first is about

$12,625.

Q. All right. A. And the second is $10,926.

Q. Now, if Mr. Stone would cancel the second

trust deed would you sell it for $15,000?

A. And the buyer would take ovc^t- the first?

Q. Yes—well, the bank would be ])aid out of the

first.

A. The bank would be paid out of the $15,000?

Q. Yes. [102]

A. No, I would not. I don't think it has any

more value than that, Mr. Pollack, but I would not.

Q. We are trying to determine what the value is

and one way

The Court : Just a moment. Let me ask what do

you figure your damages have been by reason of this

unfortunate situation ?
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The Witness : Well, I made an offer to rescind.

The Court: I don't care about that. When did

you make the offer*?

The Witness: To be made whole. It figured out

that the damages were around $14,000 plus that

which I put into the property and assuming that I

am relieved of the first and the second trust deeds.

Q. (By Mr. Pollack) : Let me ask you just once

more. At what price would you sell that property

today ?

The Court: I am going to sustain the objection

on my own motion. I don 't think it is material

.

Mr. Pollack: Very well.

The Court : Any further questions ?

Mr. Pollack: No.

The Court: That is all. Any further evidence"?

Mr. Pollack: No, the defense rests. Oh, pardon

me, except for the other on the counterclaim, your

Honor.

I think it is admitted that the payments weren't

made, [103] isn't that true?

Mr. Cutler: The payments were not made? Yes.

I admitted in the answer to the counterclaim that

you alleged that payments have not been made ex-

cept—that payments have not been kept u]) on the

second trust deed but they have on the first.

Mr. Pollack: Yes.

Mr. Cutler: Pending this action.

Mr. Pollack : Yes. And that the second trust deed

is in default except for the defenses you have al-

leged.
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Mr. Cutler: Yes. We would like permission, if

your Honor please, to submit—we do not seem to

be able to find the sketch that Mrs. Stone has re-

ferred to as being prepared by Mr. Daniels and

charged to Mr. Stone. But we would like to produce

it and file it here as an exhibit.

Mr. Pollack: I could hardly consent to that. I

certainly would want to cross-examine anyone who
claims that they have the document. I would want to

make sure it was the right docmnent. I couldn't

stipulate to the filing of any document at all that I

know notliing about.

Mr. Cutler: However, if we could show that to

you and we would like to introduce that at the pres-

ent time, but unfortunately it doesn't seem to be

available. Have you looked through everything here,

Mr. Farnell ?

Mr. Farnell: Yes, and I can't find it. [104]

Mr. Cutler: That sketch must be introduced

—

it must have been introduced. Could I ask Mr. Stone

one question. Perhaps he can tell us who prepared

the sketch.

Mr. Pollack: If he knows. T don't think lie

knows.

Mr. Cutler: Do you know^ who prepared the

sketch that Mr. Daniels ordered ?

Mr. Stone : All I can tell you is that a few days

after I took possession of the house I received a bill

from a strange firm and I refused to Y>SLy that bill.

That is all I know.

Mr. Cutler: You I'eceived the sketch, too, did

you?



150 George Wesley Stone, et ux

Mr. Stone: No, I didn't. I received a bill.

Mr. Cutler : Did you receive a sketch at all your-

self?

Mr. Stone : Did I see ^

Mr. Cutler: Yes.

Mr. Stone: I remember seeing such a sketch, I

believe, yes. I seem to remember that.

Mr. Cutler: Does Mrs. Stone remember where

she got it?

Mr. Pollack : She said from Mr. Daniels.

Mr. Cutler : He gave it to you ?

Mrs. Stone: Yes.

Mr. Cutler: We will attempt to find it and sub-

mit it to Mr. Pollack and i)erhaps on his stipula-

tion it can be filed with the court.

Mr. Pollack: If I am satisfied that that is the

one I [105] will be glad to stipulate to it, yes.

Mr. Cutler: Ver}^ good.

The Court : Now, gentlemen, pursuant to our

conference in chambers, I am going to give counsel

time to brief the questions of law, and I am willing

to give you sufficient time to find out whetlier or not

there is any chance of getting a clearance from the

city so that everybody can be made whole.

I want to say this to both people on both sides.

You both look like pretty decent, fine people to me.

It looks like there has been an unfortunate mistake

made here.

T think that Mr. Stone was probably sold a bill of

goods and it is very apparent that the Farnells have

been sold a bill of goods. I am not passing on th(^

question of it at this time. I am simply making these



vs. Jack W. S. Farnell, et ux. 151

comments on the assumption that they were sold a

bill of goods when they bought the property and that

there has been a substantial loss here on account of

it. As a matter of fairness neither one should bear

the entire loss and I think these good people should

be able to adjust their differences.

The evidence here indicates that the city may
some time in the future require this property and

they may not, but in any event at the present time it

certainly is an unsalable piece of property and it

would have been unsalable when the Stones sold it

if the true facts had been known. [106]

As a matter of fact they woukhrt have bought it,

probably, if they had known the true facts. Just be-

cause somebody passes off a counterfeit dollar bill

on you doesn't justify yon passing it off on some-

body else.

It seems to nie that as a matter of fairness and

justice between people that they shouldn't have to

3-esort to a final decision by this court. Notwith-

standing the diff'erences of opinion of the lawyers I

think the law is i)retty well settled under such cir-

cmnstances, but it seems to me that the Farnells,

having their i)lace and having you might say their

pie, and the ])ossibilities are that they are going to

be able to enjoy their ])roperty if they want to con-

tinue living there for an indefinite length of time.

and eventually they may be able to make an adjust-

ment with the city.

It seems to me rather unfair that the Stones

should bear the entire loss. I think there should be



152 George Wesley Stone, et ux.

some adjustment between the parties. I think they

should treat each other as they would like to be

treated rather than to have the court make a cold,

hard decision.

I am able to and I am not afraid to. These look

like good people and they ought to be able to sit

down and try to adjust their differences.

I realize that the Stones live in New York, a long

distance away, and they probably want to have this

a closed incident. They have an interest or an in-

vestment in this [107] property, the second trust

deed, and tliey don't want to be coming out here and

having further litigation. I don't suppose at this

time of the year you enjoyed the trip across the

continent unless you happened to be traveling in an

air-conditioned Cadillac. But what I have under-

stood from counsel the defendants in this case have

enjoyed their home and would like to have their

home and apparently have a nice, delightful spot.

They would probably a great deal rather live there

than they would in New York. I have been in both

places this spring and I think I would rather live

out on Mulholland Drive than in New York.

There has been some conflict in the testimony but

I don't think it is very serious.

When you had the property surveyed you felt

that you had not gotten all you thought you were

getting and when you people found that out you felt

that you had sold everything that you had gotten

—

you were selling the same thing, but there is un-

doubtedly a loss here that somebody is going to have

to liear.
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It seems to me as a matter of justice, takino- the

chances of what is going to happen in the futiij-e,

you ought to be able to make some adjustment and

I am going to give counsel an opportunity to make

such an attempt.

The case will be submitted on 20, 20 and 20 and if

there is any likelihood of your being able to make an

adjustment [108] witli tlie city or between them-

selves, between the i)arties, I will consider an a])pli-

cation for the reopening of the case to take further

evidence on the element of damages, but unless there

is something definite, some definite arrangements

made with the city I will just have to decide it. But

I do hope that you people—and when I say "good

people" I think you are both good people—both of

you got into an unfortunate situation and both of

you are going to have to bear, no matter what the

outcome is, you are going to have to bear part of the

loss and it seems to me there is no use of either one

of you getting on your so-called high horse about it.

Just try to be fair with one another and see if

you can't adjust it.

Don't you think you can among yourselves keep

these lawyers out of it. These lawyers want to fight

all the time. Just see if you can't make an adjust-

ment. However, if you want the court to decide it

the coui-t will decide it. All you have to do is say

the word and I will decide it and let the chips

fall where they may. But I think you will be hap-

])ier if you will settle it among yourselves.

I would like to see you people go out and have
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dinner together tonight and see if you can't forget

about it and when you feel in a good nature talk it

over rather than after sitting here in the courtroom

call each other names, more or [109] less indirectly.

We will submit it that way. I think it will be

much finer if you people can make your own adjust-

ment rather than have the court do it.

I practiced law for 25 years and I know what it

means to get up on your high horse and fight and

say '

' I have a right to have this and that and every-

thing else," but when you get through w^e don't al-

ways get it. One of the lawyers in this case is going

to be wrong—eventually is going to be held wrong in

his conclusions, and I think the old adage ''A poor

compromise is better than a good lawsuit" still

holds true.

Try to find some place to get out of the smog long

enough to talk this ovei* and thresh it out among

yourselves.

I understand there has been some effort in that

respect. At least I suggested that to counsel the

other day, but so far as I know, no results so far

have been accomplished.

I have always found that you should never ({uil.

There is always a possibility of a settlement. TIk^'o

hasn't been any bitterness shown in this case. No-

body seems to be mad at each other. Even the law-

yers are not very mad at each other. They get ])aid

for being mad. As far as the individuals are con-

cerned they seem to be pretty good natured.

I feel that all four of them would like to live and

let [110] live and it seems to me that when they are
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here together instead of trying to settle things 3,000

miles apart by correspondence there should be an at-

tempt made toward a settlement.

It would be easy for me to decide but I think it

would be far more satisfactory if the people would

decide it among themselves.

The Clerk: There is an additional defendant in

the counterclaim, your Honor.

The Court: What are you going to do with the

Bank of America claim?

Mr. Pollack: Unfortunately we are back at that

again. Has your Honor read the authorities I sub-

mitted?

The Court : I have made u]> my mind as to that,

counsel. If you are not goinii' to dismiss T will re-

mand it to the State Court. 1 should have told you

that this morning. I don't want to send you back

there with these people 3,000 miles away.

If I had caught this weeks ago I would have re-

manded it to the State Court and that would mean

]jrobably three or four years before you would get

to trial. When I found these people were on their

way from New York it was too late to stop them.

I told you that if you would dismiss as to the

Bank of America it would clear things up. They

haven't even appeared. [Ill] They are only named

as trustee. I realize they may be concerned only as a

nominal party but there is no occasion for the court

to take a risk on the question of jurisdiction.

So, you are going to have to make up your mind

as to whether you are going to dismiss as to the
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Bank of America. And you will have to make it up

quickly, too.

Mr. Pollack: How quick?

The Court: About three weeks.

Mr. Pollack : That is awfully quick.

The Court: Well, it isn't too quick because I

talked to you about it the other day.

Mr. Pollack: May I have just a moment to talk

to my client?

The Court: The testimony here is that the pay-

ments on that trust deed are up to date. They are

the trustees on the second mortgage?

Mr. Pollack : Yes. I think they are the bene-

ficiary of the first trust deed.

The Court: I want this understanding with

counsel, that in taking this under submission these

people are to have an oi)portunity to see if there is

any possibility of settling this matter. I want an un-

derstanding til at there will be no further steps taken

in this matter until this case is concluded.

Mr. Pollack: There is no intention of pressing

that at [112] all until after this case is concluded.

The Court: I just want that definitely under-

stood. You will have to get the California corpora-

tion out of the case.

Mr. Pollack: I will dismiss as to the Bank of

America.

The Court: All right. It will be submitted, as I

said, 20, 20 and 20.

Mr. Cutler: 20 days for the plaintiff?

The Court : There is only one question of law in

this case, gentlemen, wliere you differ substantially
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apparently from our discussions in chambers, and

that is whether there has to be a definite intent

proven on the part of tlie Stones. The contention on

the other side is that whether they knew the boun-

daries are not they are presumed to know them.

Now, that is the only difference and that is the only

point you need to cover. It isn't going to be a diffi-

cult thing. I am gi\ing you plenty of time to aft'ord

the attorneys an opportunity to see if they can do

anything with the situation.

I understand tliat this property is lower than the

street there.

Mr. Stone: Yes.

Mr. Farnell : Yes.

The Court: And the highway is built up above

the property.

Mr. Cutler: That is correct, your Honor.

The Court : So it isn't going to hurt the highway

any [113] if there is some deviation.

Mr. Pollack: Not a bit.

The Court: The only thing is a question of get-

ting action by the city. Those peo])le are entitled to

a merchantable title to that proi)erty Just the same

as the jjlaintift's in this case are entitled to a mer-

chantable title which they thought they had.

Mr. Pollack: Very well.

The Court : This is one of those unfortunate situ-

ations. It is too bad it has to reach court and I am

stretching this out a little bit, as far as briefs are

concerned, in the hoi^e that while you people are en-

joying our California smog you miglit be able to
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think of something else and see if you can't adjust

your differences.

There is such a thing as fair play and I think it is

going to take fair play on both sides. You can't set-

tle a case by one side getting everything and the

other side nothing. Each one has to make conces-

sions to clean a case up. That is just one of the

things that happens in a compromise. A compromise

to my way of thinking means that one party really

loses something by a compromise because if he had

won the case he wouldn't have had to make that

concession. But how does he know who is going to

win? You might have this property tied up in. litiga-

tion for three or four years. Life is too short. As I

said before, I think you all look like [114] good peo-

ple here and you ought to be able to get along and

work this out. And if you are able to enjoy the beau-

tiful Y\e\\ up there your mind ought to be clear and

clean and you ought to be willing to do what you

think is fair to one another. Won't you try it. Other-

wise I Avill decide it. I won't have any trouble. Tt is

going to huii: somebody.

Mr. Cutler: Thank you, sir.

(Whereupon, at 3:30 o'clock p.m. the above-

entitled matter was concluded.) [115]

Certificate

I, J. D. Ambrose, hereby certify that I am a duly

appointed, qualified and acting official court reporter

of the United States District Court for the South-

ern District of California.

I
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I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and correct

transcription of my stenographic notes.

Dated at Los Angeles, California, this 22nd day

of Jan., 1956.

/s/ J. D. AMBROSE,
Official Reporter.

[Endorsed] Filed Jaiuiary 23, 1956.

[Title of District Court and Cause.]

CERTIFICATE BY CLERK

I, John A. Childress, Clerk of the United States

District Coui-t Lor the Southern District of Califor-

nia, do hereby certify that the foregoing pages num-

bered 1 to 77, inchisive, contain the original

Petition for Removal;

Affidavit of Cxiving Notice of PiUng Petition

for Removal;

Notice of Removal

;

Statement in Opposition to Motion to Quash

Sunnnons, etc.

;

Withdrawal of Motion to Quash;

Notice of Motion to Join Additional Party on

Counterclaim

;

Demand for Jury Trial

;

Answer and Counterclaim

;
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[Endorsed]: No. 15024. United States Court, of

Appeals for the Ninth Circuit. George Wesley Stone

and Hildegarde Stone, Appellants, vs. Jack W. S.

Farnell and Elisabeth Pattee Farnell, Appellees.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Division.

Piled February 3, 1956.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 15024

GEORGE WESLEY STONE and HILDEGARDE
STONE,

Appellants,

vs.

JACK W. S. FARNELL and ELISABETH PAT-
TEE FARNELL,

Appellees.

STATEMENT OF POINTS ON APPEAL ON
WHICH APPELLANTS INTEND TO RELY

The following are the jDoints on which the ap-

pellants intend to rely on their appeal in the within

proceeding

:

1. The Findings of Fact are incorrect and er-

roneous and are not supported by the evidence.

2. The Conclusions of Law are incorrect and er-

roneous and are not supported by the Findings of

Fact.

3. The judgment in favor of appellees and

against appellants for damages in the sum of Fif-

teen Thousand ($15,000.00) Dollars, and for cancel-

lation of the promissory note and second trust deed

given to secure the same, refeiTed to in the counter-

claim, is contrary to the law and the evidence.

4. Neither the evidence nor the Findings of Fact

sustain paragraph I of the Conclusions of Law that
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in making the sale of the real property referred to,

appellants committed both constructive and actual

fraud under California law.

5. Neither the evidence nor the Findings of Fact

sustain paragraph II of the Conclusions of Law
that appellees have a right to sue for damages.

6. Neither the evidence nor the Findings of Fact

sustain paragraph III of the Conclusions of Law

that appellants are not entitled to foreclose the trust

deed set out in their counterclaim, and that said

trust deed and the note secured thereby should be

cancelled.

7. Neither the evidence nor the Findings of Fact

sustain paragraph IV of the Conclusions of Law

that appellees are entitled to judgment in the sum

of Fifteen Thousand (^15,'JOO.OO) Dollars, and their

costs incurred or expended.

8. The evidence does not sustain the allegations

of fraud, either actual or constructive, as alleged in

the complaint.

9. The evidence at best shows mistake on the part

of appellants: allegations of fraud cannot be sus-

tained by proof of mistake.

10. There is no finding of scienter or knowledge

on the part of appellants. A finding that a repre-

sentation was false without a finding of the presence

of knowledge or scienter is not sufficient to sustain

the conclusion of fraud.

11. The failure of the court to find on the issue of

knowledge or scienter is reversible error.
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12. There is no finding as to the vahie of the

property received by appellees. Such a finding is

essential in order to detei-mine the amount of dam-

ages, if any, sustained by appellees, and the failur(^

to make a finding thereon is reversible error.

13. The complaint in this action is one at law to

recover damages based upon certain representations

alleged to have been fraudulently made by appel-

lants. It is not an action in equity for rescission.

There is no evidence of knowledge of the falsity, or

of intent to deceive. The evidence shows at most that

the misrepresentations, if any, were honestly and

innocently made. Assuming that appellants might

have been liable in an action for rescission under

these circmnstances, they are not liable in an action

at law for damages for misrepresentations honestly

and innocently made without intent to deceive.

Dated: February 6, 1956.

/s/ LEO SHAPIRO,
Attorney for Appellants.

Affidavit of semice by mail attached.

[Endorsed] : Filed February 7, 1956.


